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'CONDOMINIUMS
---

-=-= · The condominium industry in Florida is one of the

___ ,__ ·•-,._...____. - ,--�----·
r

-=�=-

largest, fastest growing, and yet most vaguely r�gulated
businesses in the State.

As far as protection to consumers

buy
____ ------is··co�9._e�J:?:�d, practi<?�.l�X __ n._()ne curr:�!l_!__e�� �:,�---!�_J:_
��-:______
of condominium apartments. Often a person's inter�st in a

-

-

.•.,, .

-

.

condominium is developed by way of advertising done through
----·the mails.
-

-------------

--

-

-.

It is not uncommon for a transaction to be carried

- -•--·-·--�. -

..

-· --

.. - . -- --- - -- f,

through in a short span of time before the buyer has an
.•

---·--·

-··-·-

--·

J

opportunity to investigate the various aspects of condominium
living.

---,- .,.._ ?

While it may �e true that part of the prob�em is due

to hasty decisions on the part of buyers, this is little
_argument for the State not to take action to correct the more
serious abuses found in the area of condominiums.
I.

Current State of Affairs:
There is currently a "Condominium Act" in the Florida

Statutes (Ch. 711, F.S.) •

The inadequacy of this present

law to control some of the fraudulent practices connected
with the condominium industry is best summarized by-the
stated purpose of the act itself:

"The purpose of this

law is to give statutory recognition to the condominium
form of ownership of real property ••• "

(711.02, F.S.)

This act was written at a time when there was some
doubt as to the legality of the condominium form

0
w
� (Q) -/i3)
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-----of

ownership

itself in Florida.

Chapter 711 was designed

_ ·•
--��.:::-.:::-.::::::::m¢re-ly· to . give : -that ..form---Of. ownersh.ip :a . legaL.s.tanding. _. ____
· ____._._·· ._ -_·-_··.•_·
The need for legislati on .in the, field of co!\,dominiums,

The
Fl o-rida Supreme. Court in Wechsler v. Goldm�n,
.
--- •--;--•214 S. 2d 741. (1968) stated that.:

. ."What . occurred in this

f
to .-----��---------�·--- ·
i-ristan
e·.--:·.
ma�F-indicate.
a:·:ne·
e·-···
f '"for---IegisUi.tive··"action
·--··-·.
·-·----···-·-· . . ....
---�----·
··· -c-···
··-:-••·-.•.·, ··-·· .,, ___________ ·-···----·-- -�
amend the Condominium
------- ··-·-·---··· Act to prevent unfair deali�g
-----by
·---------If
t
promoters of condominium associations. · rn· this case,
-------�---------·-·· --····------------..
�
e
s
l
se
ntracte
wi
____d�ev_ _e_l_opers_ were__ alleged_ to 1:1,��e--�-�
q
th them _ v_ _ _ ______-_-_
·- ..:...
..
for ex orbitant maintenance fees.

------------------

.:� �.i

In an earlier

case,

Fountainview Association, Inc.#4

�·

v. Bell, 214 So. 2d 609 (1968), the . Florida Supreme court
held that the very nature

of·

the·manner in which condominium

-----..-�associations are organized and__ 4�ve�ope<1 __ m.1der __ Chap�er 711, ····•-·--··· ______
F.S., gives. rise to a situation _in which the original

·incorporators may act to the detriment of future

owner-

developers in the Goldman case.
In summary, the present legal situati on is. inadequate
--"--

.,

-- ---· •--·

.

to cover the size and complexity
-�---.

II.

of-the

condominium business.

Findings of the Committee:
It will be enlightening at this point to l ook at some

.. rP.nrP.sP.nr.ni-i VP Pxr1mnl P.s of nhnsP.s which the Cammi ttee discovered

•

----------during its public he'arings of last fall.-_-·__ ----- ______ ---·-·--- --·---------------------------�9�t L�_ud
One individual
_ erdale _ heai:-ing__________
-- -- - - ----- -- ----- -Committ�e•s
·----.the
- ------ at
------------------------------

----told of a condominium whose developer ran-out-of money before

---

Seventy (70)

the construction of the facility was completed.

buyers there lost their down payments and were still stuck

---with -mortgages and ·land leases ••. and ·no apartments ·to -live -in.·--------
Another person in Fort Lauderdale complained to the
________ C�mmittee-that-the�-$68�50)norithly--maintenance fee advertised

---- ---· -- by the condominium developer jumped to $89.50-within two
weeks after moving into his apartment.
--

-·--·�-·--

--------

__ _______________

--'---

Another practice of condominium living which seems to
--

-

have given rise to abuses is the leasing of recreational
--

- ·- - -

-

-- -

facilities by apartment buyers from the condominium developers.
One witness who appeared before the Committee complained

that his condominium developer spent $300,000 on recreational

_________ facilities,. and then rented them to--the-apartment buyers for---
a total of $256,000 a �ear.

Under former law, Condominium developers were not required to
present documents which ···may have vitally- affecte<_i the .buyer, prior
to the buyer's signing of his contract.

Such documents as the

---declaration of condominium, articles of incorporation, by-laws,

land leases, maintenance contracts and projected budgets were --- The result

sometimes withheld until contracts had been signed.
. .

was hidden financial obligations which created unexpected burdens
on the buyer's income.

-

.

The list of such documents above may

- 3 -

•

'
...
----------·,

- - -------------------- -------- - . ·- - ------- -------�-.. ..

-�,r ••----•------••--------

••• ----

• -•

•---••-•---

easily amount to fifty pages or more, it was reported to the
____committee. _______________________ .... t
----The Comrnittee heard many witnesses who complained that
l:
their•·· apartrnents were-not··completed six months or longer after
('

____ �e_ PEOil!i �e� __ d�:f::e. ----�n-�h-�s _ po�nt_ ,.___repre� �nt��i�es.. -�rt?� -t:_h�

construction industry told the Committee. that, in many cases1
----the---condominiurn developers were not at fault for the completion
1.

Delays in deliveries of building supplies;

-··-2.-- Difficulties in hiring and ··keeping qualified

�-- ···-- --- --·------------construction· workers.---------·•·-·--------··------ ---··-·- •--·-·· ···-----------'l•he--Cornrnittee·-found--that--some-developers-we-re-using-----------
escrow money for promotion and advertisiag purposed, or for
attorneys' fees.

·------------------- t;----------------...
,.

�

h

.. -- --,--- ----- ----- - - - --------..-------·---- -----.----- ---------..,.,.... -

i.,. �.
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SB 879
By Senator Stone

April 30, 1969

(

1
2
3
4
5
6
7
8
9

10
11

Be It Enacted by the Legislature of the State of
Florida:

13

Section 1. From and after the effective date
of this act, any contract providing for maintenance,
management, or operation of a cooperative apartment
proj�t brought into existence at the time of
creation of the cooperative apartment project or
subsequently executed prior to the time the
individual unit owners assume and take over control
of the apartment owners association or corporation
responsible for the operation and management of _the
cooperative apartment project shall provide for
automatic expiration of said contract within one
year after the individual apartment owners assume
and take over control of the association or
corporation, which latter act shall occur not more
than ninety (90) days after the last apartment in
the project is sold or is no longer available for
immediate sale. Any such contract which fails to
provide for automatic expiration as required herein

12
14

15
16

17
18

19
20
21

22

-.

A bill to be entitled
AN ACT relating to cooperative apartments;
providing a time limitation on maintenance
contracts and control of the association;
requiring full disclosure prior to the
sale of cooperative apartments; concerning
advance deposits on cooperative apartments;
providing an effective date.

23
24

25

26
27
28
29
30
31

1
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1
2
3
4
5

shall be voidable at the option of the apartment
owners and all sums paid by the apartment owners
pursuant to said contract shall be refundable to the
apartment owners with interest thereon at the highest
rate then being paid by savings and loan
6 associations in the community wherein the co7 operative apartment project is situated.
8

9
10
11
12
13
14

1

Section 2. Full disclosure prior to sale.Prior to the sale or offering for sale of any
cooperative apartment� the seller or developer or
his or its agent must make full disclosure of and
provide copies to the prospective buyer of the
following information relative to the cooperative
apartment project:

(1) Copy of proprietary lease or other
15
16 document which grants to the purchaser the right of
17 use and occupancy of the apartment.

f
i'

(2) Copy of the Articles of Incorporation or
18
Charter
of the association.
19

20

(3) Copy of the By-Laws of the association.

21
22

(4) Copy of the underlying ground lease or
other document creating a right of use, if any,
including terms, conditions and charges for same.

23
',

(5) Copy of the management or maintenance
24
25 contract, if any, which shall specify the services
26 to be rendered under the maintenance contract and
27 the charges to be made under the maintenance contract.

'

¾

1
I

(6) Copy of a projected operating budget
28
29 after expiration of any management or maintenance
30 contract for the cooperative apartement to be sold
31
2

l

{

l

to the prospective buyer. including full details

3

cooperative apartment, estimated monthly charges

2 concerning the estimated monthly payments for the
4 for maintenance or management of the cooperative

5 apartment project, and monthly charges for the use.

6

rental, or lease of recreational facilities.

(7) Copy of the sales brochure which shall·
7
8 include a floor plan of the apartment to be pur
9 chased by the prospective buyer. There shall
10 also be included in the sales brochure information
11 showing the description and location of recreational

12
13
14
15

facilities, parking facilities, and other common
areas together with a statement indicating which of
the facilities will be owned by the apartment owners
and which will be owned by others.

16
17
18
19
20
21
22
23
24
25
\

The above information shall be furnished to
the prospective buyer prior to execution of the
contract for sale. Thereafter, no changes or
amendments may be made in any of the foregoing items
which would materially affect the tights of the
buyer or the value of the apartment without obtaining the approval of the buyer. Failure on the part
of the seller or his or its agent to make full
disclosure as required herein shall entitle the
buyer to rescind the contract for sale at any time
26 prior to closing of the contract and to receive a
27 refund of all deposit monies paid with interest
28 thereon at the rate then being paid on savings
29 accounts by savings and loan associations in the
30 area in which the cooperative apartment project is

31

3

1
2

3

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

located.
Section 3. Deposits.-

(1) Whenever money shall be deposited or
advanced on a contract for the purchase of a

cooperative apartment prior to the filing of a
Notice of Commencement for the cooperative apartment
project pursuant to Part I of Chapter 713, Florida
Statutes. such money shall be held in a special
account by the seller or his or its duly authorized
agent and shall not be co•mingled with the funds of
the seller or his or its agent prior to the f"tling
of a Notice of Commencement. If such money shall
remain in this special account for more than three
months and if it shall earn interest, the interest
� earned shall be added to the principal and
paid or credited to the buyer or seller, as the case
may be, who is entitled to receive the principal
upon closing or upon breach of the contract.
(2) When a Notice of Commencement is filed
for the cooperative apartment project pursuant to
Part I of Chapter 71 a. Florida Statutes, and if the
contract for sale of the cooperative apartment so
provides, the developer of the cooperative apartment
project may withdraw such advance deposits from the
special account and use such sums in the actual
construction of the cooperative apartment project
in which the apartment to be sold is located. In
every such case where the contract permits use of the
advance payments as deposits for construction
purposes, there shall be printed or dearly stamped

4

I

1
I

I·

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

on the face of the contract and also immediately
above the place for signature of the buyer the
following legend: ADVANCE PAYMENTS MADE PURSUANT
TO TI:ilS CONTRACT MAY BE USED FOR CONSTRUCTION
PURPOSES BY THE DEVELOPER. This legend shall be
conspicuously printed or stamped in bold-face
capital type larger than the largest type used in
the text of the contract but in no event less than
20-point type. Failure to comply with the provisions of this subsection shall render the contract
voidable at the option of the buyer and all sums
deposited or advanced under the contract shall be
refunded with interest thereon at the rate then
being paid on savings accounts by savings and loan
associations in the area in which the cooperative
apartment project is located.

17
18
19
20
21

(3) If any portion of the funds so withdrawn
is used by the developer for any purpose other
than as provided herein, the developer shall be
deemed guilty of embezzlement and upon conviction
shall be punished in a manner provided by law.

22
23

Section 4. This act shall take effect
September 1, 1969.

5

tI

(

I
I

l

t
l
!

f
i
f

REFERENCE BUREAU SUMMARY

Provides that maintenance contracts of cooperative apartments
be limited in duration to not more than one year; requiring full
disclosure by the seller to each prospective buyer prior to
exeeution of the contract for sale.
Provides that money deposited for purchase of a cooperative
apartment prior to the filing of notice of commencement be
held in a special account. not to be co.mingled with the seller's
funds. Permits use of funds for construction only after notice
of commencement is filed if so noted on the contract of sale.

J

I
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CS tor SB 879
/

By The Committee on Judiciaty
1
2

a

[

4
6
6

,

8
9
10
11

- .mu 8, 1969,
, Commi� Su�te fcJr
Senate Bill No. $79
__ _ __ ,,, - A biii' to be
JOl.'
..�-g'"'.'•
...
' ::ACf �.).,..,
....._. ti:)��
"---�-""' "'ti"""
providmJ,�, ijme limitation on ��ce
con� and :oontrol of _tlie, �lion;:
· - ,
.requmng._full-�- prior �
closing of' the, � of,
apartments; concemini advance deposits
◊n cooperative apartments; providing an
effeetiw date.

entiPed

--

eoo�ve

12 Be lt Enaeted
the Legislature,
, by
' of
,, the State. 'of
:
13 �
14
Section 1.''Prom and after the eff�'..tive,date
16 of tllis act,, any controot _providing for �temmce,
16 · �t. _or operatkm of a Cf¥>� apartment
17 project broud>,t into
at'� time of
,
l.8 creation 91 jhe cooperative ��t project or ,
19 iubsequently executed � � the time the
20 individual-unit owners assume :and take over control
21 - of the apartment
'associatibn or co�n
22 responsible for th� operation and management of the
23 cooperative apartment project shall provide for
24 automatic-expiration or � rontmcl wt� one .
25 year after the individual �nt owners-assume
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JACK HALPERN, 3rd Vice PrHident
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STAR LAKES
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POINT EAST
CHANCELLOR HALL
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CORAL WAY
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SH;ERIDAN LAKES
THREE SEASONS
qoo BAY
7434 HARDING
ROYAL BAHAMIAN

North Miami Beach, Florida 33163
Telephone: 944 • 0265
September 19th 1969

.Mr.Radford Bishop, Director
Joint Committee on Consumer Protection
The Capitol
TaJ.lahassee, Fla. 52202

Dear .Mr. Bishop:
In accordance with a request made by- Senator Karl., Chairman
at the Joint hearing September 12th, copies of' the approxim
ate report are submitted for your review and stuct7'.
Our thanks to Senators Karl and Weber for extending an invit
ation to us to "air 11 our gripes.

Very truly yours,

rlu.-�c4 �
Encl.= Four Copies

Report.

�:seph D1 Apice, President

Condominium Owners Association Inc.
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REPORT GIVEN TO THE SENATE
HOUSE COMMITTEE ON SEPTEMBER
12 1969

By Joseph D'Apice
PRESIDENT OF THE CONDOMINIUM
OWNERS ASSOCIATION INC.
Mr. Chairman and members of the com
mittee, the Condominium Owners Assoc
iation urges that Senate Bills 878 and 879
should be re-introduced at the next ses
sion of the legislature. We know of many
inequities that exist relative to condomin•
ium and co-op abuses. Both of these bills
contain so many "cure alls" for complex
es, and we were delighted to learn that
the Senate passed the bills unanimously,
without one dissenting vote. However,
the bills reached the House late and they
"died" in committee.
What we felt was a grave mistatement
when we were told that developers lobby
ist's were trying to convince legislature
members, at the last session of the legis
lature, passage of these bills "would break
every developer in the State of Florida".
On the contrary we contend that it would
eliminate the speculative and unscrupul•
ous type builder, and be a big help to the
legitimate builder and developers.
Another form of complaint registered was
that after the purchaser signed contracts
to buy the apartment, a developer re•
quested an additional payment above the
purchase price, due to a wage increase in
labor costs. Otherwise, he intimated,
there would be a delay in construction
until finances were available to commence
building.
The Disclosure Law would prevent people
from buying a "pig in a poke". Everyone
would be aware of what the purchaser
was entitled when he made the purchase.
There wouldn't be the unrest, dissention,
litigations etc. prevalent in condominiums
today.
The Management Agreement is one item
that should be eliminated entirely. When
a builder finishes a complex his connect
ion should terminate. What seems unfair
is that a developer should not foist upon
the public a "Package Deal". You buy a
condominium apartment, and then you
must agree to allow him to manage and
operate it. In addition you must agree to
pay monthly fees for use of recreational
facilities, some to the extent of a 99 year
lease so they can obtain exorbitant fees
from condominium owners. In one case
the owners pay 60% of their maintenance
monthly fee for the use of the recreation
area. Litigation ensued between builder
and owners, and when it came to the Ap
pelate Court, one of the Judge's, Judge
Irwin wrote a classic of a dissenting opin
ion and stressed that if it were within his
power, he would seek enactment of legis
lation to prevent a repetition. Unfortun•
ately, a previous case had set a precedent
and the Court of Appeals had no alterna
tive but to dismiss the action versus the
developer.

Escrow Money - Builders place money
in trust with a bank, yet legally they cim
utilize that money to build. We had a
concrete example of a builder going into
bankruptcy after the "escrow" money,
leaving the owners in financial straits,
some homeless, and jeopardizing their re
tirement.
Deposit Money - Builders accept depos•
it money, hold it for a few years, they
draw interest, while the prospective buyer
doesn't realize one penny from the accru
ed interest while the builder is getting
ready to build, He may or may not be
able to obtain a bank loan to build. How
ever, the buyer's money is held without
drawing any interest for the purchaser.
We have had many complaints where buy
ers were notified by the developer to
come to Florida, your apartment is ready.
The purchaser gives up the home, apart
ment or what have you, loads his belong
ings on a moving van headed for Florida.
The apartment· isn't ready, furniture goes
into storage, and the buyer seeks a reason
able motel. Some are forced to pay ex·
orbitant rates as high as $53.00 per day.
during the height of the season. Isn't it
just as easy for a builder to advise the pur
chaser that the "apartment wo1.1ldn't be
ready until such a date". Everyone would
be satisfied, and the owner wouldn't be
placed in this predicament. I say that leg
islation should be enacted to make build
ers responsible for any expense incurred
"When a developer notifies a purchaser
that his apartment is ready for occupan·
cy". I am sure that this would remedy
this situation. The most frequent excuse
used by developers is "I can't get a C. O.
or the city didn't connect the utilities."
In the case of Management Agreement....
builders obtain charters under the premise
of non-profit corporations. Yet, they get
ink> Management Agreements and make a
tremendous profit on this and on Re
creational areas. ls it legal to have a
builder force a "Package Deal" upon con
dominium purchasers? It was my under
standing that such. practices were ruled
illegal. This was common practice with
auto dealers and other commodities..•and
is outmoded by Jaw. Is it a question of
allowing fish of one and fowl of another?
It is my contention that when a complex
is built, and when each building is com
plete and workmanship and material·
guarantee is finalized, the complex should
should be turned over to the purchasers.
Who needs builders and developers to ex
tract fat fees from the condominium own·
ers.?

Another que11tion is the framing of dee•
laration of by-laws when obtaining a cer•
tificate of incorporation. The builder
with two relatives form a corporation,
they frame by-laws to favor themselves.
They set up the Board of Directors (most
times the incorporators, meaning the
builder and his relatives or friends) and
can levy assessments and have the buyers
at their mercy. Why? Becau11e of the
powers vested in them by the By-Laws
set forth at the time of the incorporation.
Its high time that one set of uniform by•
Jaws should become the guide lines for all
condominiums.
There are so many inequities that time
doesn't permit me to elaborate on them.
However, if you learned genth!men will
agree, we will formulate legitimate com·
plaints for future use so that when you do
act upon Bills 878 and 879 and we do
hope that these bills will be reactivated,
you can use these as factual evidence that
these inequities exist.
It is our intention to make requests to all
legislators to re-introduce both of these
bills, and on behalf of the Condominium
Owners Association we do extend to the
members of the Senate our sincere thanks
for there efforts on these bills. We do
hope that the members of the House will
look favorable upon these bills �o.
Building reports indicate that a construct·
ion boom is in progress, and that condo·
miniums lead the list. Therefore, it would
be a great feeling if this wonderful State
of Florida, the ideal retirement spot could
have peaceful and harmonious co-exist·
ance and eliminate the stigma that is mak·
ing the rounds regarding abuses by devel·
opers.
Thank you Mr. Chairman and members of
the committee for permitting me the op-•
portunity to "air" our complaints before
you.
Respectfully submitted,
Joseph D'Apice, President
Condominium Owners Assoc.
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An ACT amending Chapter 711, Florida
Statutes, Condominium Act; amending
Section 711.13 by providing a time
limitation on maintenance contracts and
control of the association; amending
Section.711,19 concerning homestead

10

exemption of condominiums; adding a

11

section requiring full disclosure prior

12

to closing of the sale .of condominiums;

13

adding a section concerning advance

14

deposits on condominiums; providing·an

15

effective date.
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A Bill to be entitled

Be It Enacted by the Legislature of the State
of Florida:
Section 1,

Section 711,13, Florida Statutes,

is amended by adding a new subsection (4) to read
as follows:
711,13(4) From and after the effective date of
this act, any contract providing for maintenance,
management, or operatio_n of the condominium property
·brought into existence at the time of creation of th

� © rP �r

condominium property or subsequently executed prior
to the time the individual unit owners assume and
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take over control of the association shall provide
for automatic expiration of said contract within one
year after the individual unit owners and t�ke over

31
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occur not more than one hundred eighty (180) days
after seventy-five percent (75%) of the apartments
are occupied by the owners or ninety (90) days.after
closing of the last apartment in the project which i
available for immediate sale, whichever event last
occurs.

In the case of a mul ti-ph.ase condominium

project, the contract for. maintenance, management,
or operation of the condominium property may provide

10

for c�ntinuation of said contract for up until one(�

11

year after the last association in the entire projec

12

:•: �-•r·.

control of the association, which latter act shall

13
·· 14

15

16

17·

18
19

20.

21

22

23
24

25
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27

28

29
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31

comes under c�ntrol of the owners, as provided above
notwithstanding the fact that individual phases of
the entire project may be closed out and control of
the association as to those phases may be assumed by
the individual unit owners; E_ovided, however, if a
majority of the unit owners in residence in those
�ssociations which are under control of the unit
owners vote to discontinue said contract as to the
building or buildings in which they reside, said
contract may be terminated as to that building or
buildings, but this shall not affect the legal
efficacy of said contract as to common recreational
areas or as to other buildings in the proje�'
Any such contract which fails to provide for
automatic expiration as required herein shall be
voidable at the option of the unit owners and all
sums paid by the uni� owners pursuant to said
contract over and above those sums actually,

1

expended which were reasonable and necessary for

3
4

to the unit owners with interest thereon at the

2

highest rate then being paid by savings and loan

5.
6

ium property is situated.

8

Florida Statutes, is amended to read as follows:

10

be construed to alter, amend, or expand the laws

11

governing exemption of homesteads from taxation.

12

(IT is the specific intent of the legislature that

7
9

13
14
15
� ·.,,t .:

bona fide maintenance purposes shall be refundable

associations in the community wherein the condomin
Section 2. Subsection (3) of Section 711.19,
711.19(3) Nothing contained in this act shall

the aggregate of all of the homestead exemptions.
from taxation in any one building shall not exceed·
the sum of five thousand dollars irrespective of

16

the number of units contained therein.)

18

the condominium act to read as follows:

20

sale.-

17:
19

21

2.2

Section 3. A new section shall be added to
Section 711.24 Full disclosure prior to
Prior to the sale or offering for sale of
any condominium parcel, the seller or developer

23

or his o� its agent must make full disclosure of

25

following information relative to the condominium

24
26

27
28
. 29
30
31

and provide copies to the prospective buyer of the
project:
(1) Copy of the Declaration of Condominium.
'(2) Copy of the Articles of Incorporation or
Charter of the association.
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(3) Copy of the By-Laws of the association,

'
'
I h! , "•

2
·3

4

(4) Copy of the underlying ground lease or
other document creating a right of use,· if any,
including terms, conditions and charges for sa�e,
(5) Copy of the management or maintenance

5.

6

contract, if any, which shall specify the services

8

the charges to be made under the maintenance

9

contract.

7

(6) Copy of a projected operating budget after

11

expiration of any management or maintenance contract

12

for the condominium unit to be sold to the prospec

·13

tive quyer, including full details concerning the

ment of the condominium property, and monthly charge

18

ties.

19

· 20

estimated monthly charges for maintenance or manage
for the use, rental, or lease of recreational facili
(7) Copy of the sales brochure and a floor
plan of the apartment to be purchased by the pro

21

spective buyer.

22

sales brochure information showing the description

· 23
24

, -� (•�-!,'

estimated monthly payments for the condominium unit,

15
16

17·

·,

to be rendered under the maintenance contract and

10

.14

There shall also be included in the

and location of recreational facilities, parking
facilities, and other common areas together with a

25

statement indicating which of the facilities will be

.. 26

·owned by the unit owners and which of the facilities

27

. 28
29
30
. .

31

·.. I·
l

will be owned by pthers •
All of the above information which is available

at the time shall be furnished to the prospective

..

1

buyer prior to execution of the contract for sale.

2

Thereafter, no changes or amendments may be made in

3

any of the items furnished to the prospective buyer

4

which would materially affect the rights of th�

5.
6

buyer of the value of the unit without obtaining the

7

tion is not available at the time of execution of

9

vide that it shall be voidable at option of the

8

;,·;: !t� .;

If all of the above informa

the contract for sale, then the contract shall pro

10,

buyer at any time up until fifteen (15) days after

ll

the last item of r�quired information is furnished

12

to the prospective buyer, which latter act shall

13
14
15

16

occur no later than ninety (90) days prior to the
closing of the sale.

Failure on the part of the

seller of his or its agent to make full disclosure
as required herein shall entitle the buyer to

17·.

rescind the contract for sale at any time prior to

18

closing of the contract and to receive a refu·nd of

19

all deposit monies paid with interest thereon at the

20

rate then being paid' on savings accounts by savings

21

and loan associations in the area in which the

22

condominium property is located.

23.
24

.. � �··.

approval of the buyer.

25

26

27
28
29

Section 4. A new section shall be added to
the condominium act as follows:
Section-711.25

Deposits.-

(1) Whenever money shall be deposited or
advanced on a contract for the purchase of a
condominium unit prior to the filing of a Notice
of Commencement for the condominium project �ursuant

30
31
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3

to Part I of Chapter 713, Florida Statutes, such
money shall be held in a special account by the
seller or his or its duly authorized agent and shall

4

not be co-mingled with the funds of the seller or

5 .•

his or its agent prior to the filling of a Notice of

6

Commencement.

If such money shall remain in this

7

special account for more than three months and if

9

be added to the principal and paid or credited to

s·

it shall earn interest, the interest so earned shall

10

the buyer or seller, as the case may be, who is

11

entitled to receive the principal upon closing or

12

upon breach of the contract.

13

(2) When a Notice of Commencement is filed. for

14

the condominium project pursuant to Part I of

16

for sale of the condominium unit so provides, the

17·

developer of the condominium project may withdraw

18

such advance deposits from the special account and

19

use such sums in the actual construction and develop

20

ment of the condominium property in which the apart

21

ment to be sold is located, except that �ot part of

15

22
23
24

Chapter 713, Florida Statutes, and if the contract

such funds may be used for salaries, commissions or
expenses of salesmen or for advertising purposes.
In every such case where the contract permits use

25

of the advance payments or deposits for such

26

purposes, there shall be printed or clearly stamped

·27

on the face of the contract and also immediately

28

above the place for signature of the buyer the

29

following legend: ADVANCE PAYMENTS MADE PUR�UANT TO

30
·31
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THIS CONTRACT MAY BE USED FOR CONSTRUCTION PURPOSES

2

BY THE DEVELOPER,

3

printed or stamped in bold-face capital type larger

4

than the largest type used in the text of the coh

5.

tract but in no event less ,than 2�-point type,

6

Failure to comply with the provisions of this sub

7

section shall render the contract voidable at the

·.9'

·advanced under the contract shall be refunded with

8

�.

This legend shall be conspicuous!

option of the buyer and all sums deposited or

•', ' .'' 10

interest thereon at the rate then being paid on

'•

savings accounts by savings and loan associations

' '
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· in the area in which the condominium property is
located; provided, however, nothing herein shall be

construed as vesting in the buyer any lien rights
not otherwise provided by law or contract.

• (3) If any portion of the funds so withdrawn
is used by the developer for any purpose other than
as provided herein with intent to defraud the pros
pective buyer, the developer shall be deemed guilty
of embezzlement and upon conviction shall be
punished in a manner provided by law.
Section 5. This act shall take effect
September l, 1970.

25

26

27
28

.

29
30

31

-7-

Journal
of the

SENATE
State of Florida
SECOND REGULAR SESSION
UNDER THE CONSTITUTION. AS REVISED IN 1968
APRIL 7 THROUGH JUNE 5, 1970

.
::
�
JI
'

·;J::

.

'

'.', ..

,,,
,··

. ' .
.... :,, ·· -=·•,::.. '

.

.

'

·.

..
:

-:�

'. '

-

. .

..
..·. ..
,:. . .

JOURNAL OF THE SENATE

442
Shevin
Stone

Thomas
Weber

Weissenborn
Williams

Wilson

Pope

Stolzenburg

Trask

Nays-4
Lane

Unanimous consent was granted Senator Stone to take up out
of order�1S8 157-A bill to be entitled An act amending Chapter 711
Florida Statutes, Condominium Act; amending Section 711.13
by providing a time limitation on maintenance contracts and
control of the association; amending Section 711.19 concerning
homestead exemption of condominiums; adding a section
requirin� full dISclosure prior to closing of the sale of
condormniums; adding a section concerning advance deposits on
condominiums; providing an effective date.
-which was read the second time by title.
The Committee on Commerce and Licensed Businesses
offered the following- amendment which was moved by Senator
Weber:
In Section 1, line 18 et se9., page 1-3\ strike: all of Section 1
and renumber subsequent sections accoraingly.
Senator Thomas offered the following substitute amendment
which was adopted:
In Section 1, line 21, page 1, strike after "711.13(4)'
everything through line 6, page 3 and insert the . following:
From and after effective date of this act any initial or original
contract\ by which is meant the contract first entered into by
the Conaominium
Association, for maintenance management or
o_peration of condominium property shall be subject to cancella
t10n at any time subsequent to the time any individual unit
owners assume control of their association by vote of no less
than 75% of said individual unit owners.
The Committee on Commerce and Licensed Businesses
offered the following amendment which was adopted on
motion by Senator Stone:
In Section 3, lines 10 and 11, page 4, strike the word "after"
on line 10; and all of line 11.
The Committee on Commerce and Licensed Businesses also
offered the following amendment which was adopted on
motion by Senator Stone:

McClain
Myers
Ott
Plante
Pope

Reuter
Saunders
Shevin
Slade
Stolzenburg

May 15, 1970
Stone
Thomas
Trask
Weber
Weissenborn

Williams
Wilson

SB 158-A bill to be entitled An act relating to cooperative
apartments; providinf a time limitation on maintenance con
tracts and control o the association; re9.uiring full disclosure
prior to closing of the sale of cooperative apartments; con
cerning advance deposits on cooperative apartments; providing
an effective date.
Was taken up and read the second time by title.,
The Committee on Commerce and Licensed Businesses
offered the following amendment which was moved by Senator
Stone:
In Section 1, line 14 et se9., page 1-3, strike: all of Section 1
and renumber subsequent sections accordingly.
Senator Thomas offered the following substitute amendment
which was adopted:
In Section 1, line 14, page 1, Strike after "Section 1"
everything through line 4, page 3, and insert the following:
From and after effective date of this act any initial or original
contract, by which is meant the contract first entered into by •
the Cooperative Association, for maintenance management or
operation of cooperative property shall be subject to cancella
tion at any time subsequent to the time any individual unit
owners assume control of their association by vote of no less
than 75% of said individual unit owners.
The Committee on Commerce and Licensed Businesses
offered the following amendment which was adopted on
motion by Senator Stone:
In Section 2, lines 26 and 27, page 3, strike all of line 26 and
the first word of line 27.
The Committee on Commerce and Licensed Businesses also
offered the following amendment which was adopted on
motion by Senator Stone:
In Section 4, line 5, page 7, strike "September 1, 1970" and
insert the following: January 1, 1971
Senator Weber offered the following amendment which was
adopted:

In Section 3, line 5, page 5, strike "buyer of" and insert the
following: buyer or

In Title, lines 5 and 6, page 1, strike: everything through the
semicolon on line 6 and insert the following: providing a
method for cancelling or modifying maintenance contracts;

The Committee on Commerce and Licensed Businesses also
offered the following amendment which was adopted on
motion by Senator Stone:

On motion by Senator Stone, the rules were waived and SB
158 as amended was read the third time by title, passed and
ordered engrossed. The vote was: Yeas-41 Nays-None

In Section 5, line 23, page 7, strike: "September 1, 1970"
and insert the following: January 1, 1971

Mr. Prekident
Askew
Bafalis
Banon
Barrow
Beaufort
Bell
Bishop
Boyd
Broxson
Daniel

The Committee on Commerce and Licensed Businesses also
offered the following amendment which was moved by Senator
Stone:
In title, lines 5-8, page 1 1 strike "amending Section 711.13 by
providing a time limitation on maintenance contracts and
control of the association;"
Senator Weber offered the following substitute amendment
which was adopted:
In title, lines 6-8, page 1, strike: everything through the
semi-colon on line 8 and insert the following: providing a
method for cancelling or modifying maintenance contracts;

Deeb
de la Parte
Ducker
Fincher
Friday
Gunter
Haverfield
Henderson
Hollahan
Johnson
Karl

Knopke
Lane
McClain
Myers
Ott
Plante
Pope
Reuter
Saunders
Shevin
Slade

Stolzenburg
Stone
Thomas
Trask
Weber
Weissenborn
Williams
Wilson

By permission Senator Haverfield was recorded as a co-intro
ducer of Senate '--jjiJls 157 and 158.
Senator Wilson reguested unanimous consent to take up HCR
5128 out of order, Senator Ott objected.

On motion by Senator Stone, the rules were waived and SB
157 as amended was read the third time by title, passed and
ordered engrossed. The vote was: Yeas-41 Nays-None

Pursuant to the motion by Senator Friday, the hour of 12:45
p.m. having anived; the Senate proceeded to the consideration
of House Hills on Second Reading.

Mr. President
Askew
Bafalis
Barron
Barrow
Beaufort

Consideration of HJR 59 and House Bills 872, 3920 �nd 399
was deferred, the bills retaining their places on the Calendar.

Bell
Bishop
Boyd
Broxson
Daniel
Deeb

de la Parte
Ducker
Fincher
Friday
Gunter
Haverfield

Henderson
Hollahan
Johnson
Karl
Knopke
Lane

HB 1408-A bill to be entitled An act relating to intangible
personal �roperty taxation; amending section 199.101, Florida
Statutes {1967), requiring returns to be filed on May 1 of each

l
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(1) Every insurer and rating organization shall, within thirty
(30) days from the effective date of any changes in rate
classifications, rate plans, and rate territories, furnish the
department of insurance all changes in the ratin� rules and
schedules of rates such insurer or rating organization is then
using in this state, and shall furnisn the department of
insurance within said thirty (30) days all statistical, rating, and
other information in support of such changes.
(�) The department of insurance shall require each insurer
which has made a rate change to furnish it the following
information used in determining the rate change:
(a) The experience or judgment of the insurer which made
the rate change or the experience or judgment of any rating
organization;
(b} The insurer's interpretation of any statistical data which
it relies on;
(c) The experience of other insurers or rating organizations;
(d) Any other factors which the insurer deems relevant.
ppon receipt of such information by the department of
1nsurance it shall be made available for public inspection in its
office at 'rallahassee during the usual business hours.
Section 9. Subsection (2) of section 627.371, Florida Stat
utes_, is amended, new subs�ctions ( 5) and { 6) are added to said
section and present subsection (5) 1s renumbered subsection (7)
and amended to read:
627.371 Hearings.(2) If after examination of an insurer, rating organization,
advisory organization, or group, association, or other organiza
ti<?n of insurers which engages in joint underwriting or joint
reinsurance, or upon the basis of other information, or upon its
own motion, or upon sufficient complaint as provided in
subsection (1}, the [comrnissionerl department of insurance has
(good] cause to believe that such insurer, or�anization, grou_p
or association, or any rate, rating plan, or rating system made
or used by any such insurer or rating organization, does not
comply with the requirements and standards of this part
apphcable to it, or that any rate increase is excessive, or 1f it

has cause to believe that any insurer, organization, group or
association is engaged in noncompetitive practices, or that a
reasonable degree of competition does not exist as to any class
or territory of insurance, [he] it shall, unless [hel it has

(good] cause to believe such noncompliance is willful, give
notice in writing to such insurer, organization, group, or
association stating therein in what manner and to what extent
noncompliance is alleged to exist and specifying therein a
reasonal5le time, not less than ten (10) days thereafter, in which
th� noncompliance may be corrected, including any premium
adJustment.
(5) In addition to the remedies in subsection (4) the
department of insurance shall have the specific power to order
the suspension of the noncomplying rate or rates and reimpose
the last previous rate in effect.
(6) Any enforcement order under subsection (5) shall be for
a period of time not in excess of six (6) months. Such order
may be renewed after a further public hearing, unless the
department finds that the conditions giving rise to the order
h�ve b�en corrected and that a reasonable degree of competi
tion ex1Sts.

[ (5)] (7) Except as otherwise provided in this part, all
proceedings in connection with the denial, suspension or
revocation of a license or certificate of authority shall be
conducted in accordance with the provisions of chapter 624,
Florida Statutes, [ of this code,] and the [commissioner]
department of insurance shall have all the powers granted to
[him] it therein.
Section 10. This act shall take effect September 1, 1970.
Amendment 2On page 1, strike the title and insert the following: An act
relat_ing to the insurance �ode; amending section 627.01001 (5),
Florida Statutes, to provide for attorney fees to an insured or
beneficiary of a credit life or credit disability insurance
contract; amending section 627.031, Florida Statutes, redefining

May 27, 1970

the purpose of part I of chapter 627, Florida Statutes·
modifying the so-called "California plan"; amending sectioi{
627 .041, Floridl,l Statutes, b:y addin� subsections (8) and (9),
providing definitions; amending section 627.062 (1) and (2)
Florida Statutes, providing that rates shall not be destructive of
competition or detrimental to the solvency of insurers; provid
ing a definition of rates; providing a forrnula for presuming
exc�ss�ve rates; amending sect!on 6�7.0721 Florida Statutes,
clarifying the factors to be considered in setting
rates; amending
chapter 627, Florida Statutes, by adding section 627.073·
providing the department of insurance must approve rat�
classifications, plans, and territories in certain instances; amend
ing �e<;tion 627.32�, Flori1a Statutes, J:>y adding subsection (5),
proVJding for certain hearings· amending chapter 6 27, Florida
Statutes, by adding section 627.342, requiring the filing and
publication of certain information; amending section 627.371
{2) and (5), Florida Statutes, and adding new subsections (5)
and (6) to said section, providing additional hearing procedures·
providing for reinstatement of prior approval of rates unde;
certain circumstances; providing for the insurer to have the
burden of proving the reasonableness of rates, rate classifica
tions and competitive practices; providing an effective date.
-and requests the concurrence of the Senate therein.
Respectfully,
ALLEN MORRIS
Clerk, House of Representatives

Senator Wilson moved that the Senate refuse to concur in
House amendments 1 and 2 to SB 204 and request the House
to recede therefrom.
Pending consideration of the motion by Senator Wilson,
Senator Barron raised a point of order that the House
amendments were not gerrnane to the bill as it was an attempt
to place an amendment to provide for attorneys' fees on a
measure which provides for rate-making.
The President appointed Senators Friday, Home and Hender
son as a special committee to examine the House amendment
and report to the chair on the point raised by Senator Barron.
The Honorable John E. Mathews, Jr.
President of the Senate

May 26, 1970

Sir:

I am directed to inform the Senate that the House of
Representatives has passed with amendmentsBy Senator Stone and OthersSB 157-A bill to be entitled An act amending Chapter 711,
Florida Statutes, Condominium Act; providing a method for
cancelling or modifying maintenance contracts; amending Sec
tion 711.19 concerning homestead exemption of condomini
ums; adding a section requiring full disclosure prior to closing
of the sale of condominiums; adding a section concerning
advance deposits on condominiums; providing an effective date.
Amendment 1On pa�e 1, line 19, after "711.13(4)" strike everything
through line 7, page 3 and insert the following: From and after
the effective date of this act any initial or original contract, by
which is meant the contract first entered into by the Condo
minium Association, for maintenance, management or operation
of condominium property shall be subject to cancellation at
any time subsequent to the time any individual unit owners
assume control of their association by vote of no less than 75%
of said individual unit owners. In the case of a multi-phase
condominium project the contract for maintenance, manage
ment or operation of the condominium property shall not ,be
subject to cancellation as provided above until after the last
association in the entire project comes under control of the
individual unit owners, notwithstanding the fact that individual
phases of the entire project may be closed out and control of
the association as to those phases may be assumed by the
individual unit owners; provided, however, if not less than 75%
of the individual unit owners in residence in those associations
which are under control of the individual unit owners vote to
cancel said contract as to the building or buildings in which
they reside, said contract may be cancelled as to that building
or buildings, but this shall not affect the legal efficacy of said
contract as to common recreational areas or as to other
buildings in the project.

May 27, 1970
Amendment 2-

On page 4, lines 7-10, strike "with interest thereon at the
rate then being paid on savings accounts by savings and loan
associations in the area in which the condominium property is
located." and insert the following: with interest thereon at the
highest rate then beini paid on savings accounts, not inclusive
of certificates of deposit, by savings and loan associations in the
area in which the condominium property is located.
Amendment 3On page 5, lines 25-29, strike "with interest thereon at the
rate then being paid on savings accounts by savings and loan
associations in the area in which the condominium property is
located;" and insert the following: with interest thereon at the
highest rate then bein� paid on savings accounts, not inclusive
of certificates of deposit, by savings and loan associations in the
area in which the condominium property is located;
-and requests the concurrence of the Senate therein.
Respectfully,
ALLEN MORRIS
Clerk, House of Representatives

to that building or buildings, but this shall not affect the legal
efficacy of said contract as to common recreational areas or as
to other buildings in the project.
Amendment 20n page 3, lines 20-23, strike: all of lines 20 through and
including line 23 and insert the following:
paid with interest thereon at the highest rate then being paid
on savings accounts, not inclusive, of certificates of deposit, by
savings and loan associations in the area in which the
cooperative apartment project is located.
Amendment 3On page 5, lines 8-11, strike: all of lines 8 through and
including line 11 and insert the following:
with interest thereon at the highest rate then being paid on
savings accounts, not inclusive, of certificates of deposit, by
savings and loan associations in the area in which the
cooperative apartment project is located; provided, however,
nothing herein
-and requests the concurrence of the Senate therein.

On motions by Senator Stone, the Senate concurred in House
amendments 1, 2 and 3 to SB 157.
SB 157 passed as further amended, was ordered engrossed
and the action of the Senate was certified to the House. The
vote was: Yeas-35 Nays-None
Mr. President
Bafalis
Barron
Beaufort
Bell
Bishop
Boyd
Broxson
Chiles

Daniel
Deeb
Ducker
Friday
Gong
Gunter
Henderson
Hollahan
Horne
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Johnson
Lane
McClain
Pope
Poston
Reuter
Saunders
Shevin
Slade

Stolzenburg
Stone
Thomas
Trask
Weissenborn
Williams
Wilson
Young

On motion by Senator Chiles, by two-thirds vote, SB 1476
was withdrawn from the Committee on Ways and Means.
The Honorable John E. Mathews, Jr.
President of the Senate

May 26, 1970

Sir:
I am directed to inform the Senate that the House of
Representatives has passed with amendmentsBy Senators Stone and WeissenbornSB 158-A bill to be entitled An act relating to cooperative
apartments; providing a time limitation on maintenance pro·
viding a method for cancelling or modifying maintenance
contracts; concerning advance deposits on cooperative apart
ments; providing an effective date.
Amendment 1On page 1, line 12, strike All of section 1 and insert the
following:
Section 1. From and after effective date of this act any
initial or original contract, by which is meant the contract first
entered into by the Cooperative Association, for maintenance,
management or operation of cooperative property shall be
subject to cancellation at any time subsequent to· the time any
individual unit owners assume control of their association by
vote of no less than 75% of said individual unit owners. In the
case of a multiphase cooperative apartment project the con·
tract for maintenance management or operation of the cooper·
ative apartment property shall not be subject to cancellation as
provided above until after the last association or corporation in
the entire project comes under control of the individual unit
owner, notwithstanding the fact that individual phases of entire
project may be closed out and control of the association or
corporation as to those phases may be assumed by the
individual unit owner; provided, however, if no less than 75%
of the individual unit owners in residence in the association or
corporation which are under control of the individual unit
owners vote to cancel said contract as to the building or
buildings in which they reside, said contract may be canceled as

Respectfully,
ALLEN MORRIS
Clerk, House of Representatives
On motions by Senator Stone, the Senate concurred in House
amendments 1, 2 and 3 to SB 158.
SB 158 passed as further amended, was ordered engrossed
and the action of the Senate was certified to the House. The
vote was: Yeas-33 Nays-None
Thomas
Mr. President Deeb
McClain
Trask
Ducker
Myers
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Weissenborn
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Barron
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Wilson
Gunter
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Bell
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Shevin
Haverfield
Bishop
Slade
Hollahan
Broxson
Horne
Stolzenburg
Chiles
Johnson
Stone
Daniel
The Honorable John E. Mathews, Jr.
President of the Senate

May 26, 1970

Sir:
I am directed to inform the Senate that the House of
Representatives has passed with amendmentsBy Senators Thomas and SladeSB 463-A bill to be entitled An act relating to standards of
conduct for public officers and employees; amending section
112.317, Florida Statutes, making violation of the provisions of
part III of chapter 112, Florida Statutes, a misdemeanor;
providing an effective date.
Amendment 1On page 1 line 19, strike the period {.) and insert the
following: and upon conviction shall be punished by a fine not
exceeding one thousand dollars ($1,000.00) or imprisonment
not exceeding one (1) year.
Amendment 2Strike all of section 2 and insert the following: Section
2. This act shall take effect on October 1, 1970.
Amendment 3On page 1, between lines 19 and 20, insert a new section 2
to read:
Section 2. Subsection (3) of section 112.314, Florida Stat
utes, is repealed. and renumber subsequent section.
Amendment 4In Title on page 1, line 9, following the semicolon insert the
following: repealing subsection 112.314(3), Florida Statutes,
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May 29, 1970

In Section 4, line 9, page 8, strike "Section 4" and insert the
following: Section 5
The Committee on Education offered the following amend
ment which was adopted on motion by Senator Boyd:
In title, line 20, page 1, insert the following: repealing
subsection (3) of section 230.3� and sections 230.37, 230.40,
230.41, 230.42, and 230.43, all .t<forida Statutes;
On motion by Senator Boyd, the rules were waived and SB
656 as amended was read the third time by title, passed and
ordered engrossed. The vote was: Yeas-48 Nays-None
Mr. President
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HB 785-A bill to be entitled An act relating to public
education, amending section 230.321, Florida Statutes;
authorizing school boards to fix salaries of appointive
superintenclents; removing minimum and maximum salary
requirement; providing an effective date.
Was taken up and read the second time by title. On motion
by Senator Boyd, the rules were waived and HB 785 was read
the third time by title, passed and certified to the House. The
vote was:
Yeas-42
Mr. President
Askew
Bafalis
Beaufort
Bell
Bishop
Boyd
Broxson
Chiles
Daniel
de la Parte

Ducker
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Friday
Gong
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Haverfield
Henderson
Hollahan
Horne
Johnson
Karl

Knopke
Lane
McClain
Myers
Ott
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Poston
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Deeb
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Wilson

Nays-6
Barron
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SB 951 was taken up and on motion by Senator Mathews

HB 3851-A bill to be entitled An act relating to educational
television,i amending subsections (5)(a) of section 229.805,
Florida �tatutes, to provide that only fair, open and free
discussion between political candidates for municipal, county,
legislative congressional or state office may be permitted; m
order to help materially reduce the excessive cost of campaigns,
and to insure that the citizens of Florida shall be fully
informed about such issues and candidates in such campaigns;
provided further that the same provisions shall apply to the
advocacy for or opposition to any specific program1 existing or
proposed, of governmental action which shall incluae, but shall
not be limited to, constitutional amendments, tax referendums,
or bond issues; providing reasonable rules and regulations;
providing an effective date.
-a companion measure was substituted therefor and read the
second time by title. On motion by Senator Mathews, the rules
were waived and HB 3851 was read the third time by title,
passed and certified to the House. The vote was: Yeas-48
Nays-None
Mr. President
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Karl
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Reuter
Wilson
Stone
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On motion by Senator Stone, SB 157 was recalled from the
Enrolling Clerk.
On motion by Senator Stonez the rules were waived and the
Senate immediately reconsiderea the vote by whichSB 157-A bill to be entitled An act amending Chapter 711,
Florida Statutes, Condominium Act; providing a method for
cancelling or modifying maintenance contracts; amending Sec
tion 711.19 concerning homestead exemption of condomin
iums; adding a section requiring full disclosure prior to closing
of tne sale of condominiums; adding a section concerning
advance deposits on condominiums; providing an effective date.
-as further amended passed on May 27.
On motion by Senator Stone the Senate reconsidered the
vote by which the Senate concurred in House Amendment 1 to
SB 157 on May 27.
Senator Stone offered the following amendment to House
Amendment 1 which was adopted by a two-thirds vote:
In line 1, page 1, strike "page 3" and insert the following:
page 2
On motion by Senator Stone, the Senate concurred in House
Amendment 1 as amended.
On motion by Senator Stone, SB 157 as further amended was
read by title, passed and immediately certified to the House, by
waiver of the rules. The vote was: Yeas-48 Nays-None
Mr. President
Askew
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Barrow
Beaufort
Bell
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Daniel
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HB 507-A bill to be entitled An act relating to district
school system; amending section 230.23(11)(d), Florida Stat
utes, to conform terminology and cross references to the 1968
revision of the State Constitution; providini that no additional
tax areas may be created under the authority of this paragraph
subsequent to July 1, 1970.
Was taken up and read the second time b_y title. On motion
by Senator Ott, the rules were waived and HB 507 was read the
third time by title, passed and certified to the House. The vote
was:
Yeas-34
Mr. President
Askew
Bafalis
Barron
Beaufort
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Broxson
Chiles
Daniel
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Wilson

Nays-6
Bell
Bishop

The President presiding.
On motion by Senator Friday the rules were waived the
hour of adjournment was extencled until 3:00 p.m., and the
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amendment spoke to all state buildings and facilities. The
Speaker ruled the point well taken and the amendment was
ruled out of order.
Representative,Harris offered the following amendment:
On page 2, line 18, insert the following: Section 3. This act
shall take effect July 1, 1970.
Mr. Murphy moved the adoption of the amendment, which
was adopted.
Representative Harris offered the following amendment:
In title, line 5, after the semicolon, insert the following:
providing an effective date.
Mr. Murphy moved the adoption of the amendment, which
was adopted.

I

i

ii

,i

!/
I

May 26, 1970

Mr. Dubbin moved the adoption of the amendment, which
was adopted.
Representative Dubbin offered the following amendment :
On page 1 line 21, after "711.13 (4)" strike remainder of
page 1, all ol page 2, and through line 6, page 3 and insert the
following: From and after effective date of this' act any initial
or origins! contract, by which is ,m.eant the C(!ntract first
ent,ered mto
Condo�mmm
by the
Association, for
mamtenance, management or operation of condom inium prop
erty shall be subject to cancellation at any time subsequent to
the �im,e any individual unit owners assume . c�ntrol of their
association, by vote of no less than 7 5% of said mdividual unit
owners.
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
Representative Dubbin offered the following amendment :

On motion by Mr. Murphy, the rules were waived and HB
4646, as amended, was read the third time by title. On passage,
the vote was:

On page 4, line 11, strike "after expiration of any manage
ment or maintenance contract"

Yeas-99

Mr. Dubbin moved the adoption of the amendment, which
was adopted.

Mr. Speaker
Alvarez
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Arnold
Baker
Bassett
Baumgartner
Bevis
Blackburn
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Clark, David
Clark, Dick
Clark, J. R.
Craig
Crider
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Davis
Dixon
Dubbin
Earle
Elmore
Firestone
Fleece

Fortune
Melvin
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Mixson
Gibson
Murphy
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Pettigrew
Harris
Poorbaugh
Hartnett
Powell
Heath
Pratt
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Prominski
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Randell
Holloway
Redman
James
Reed
Reedy
Kershaw
Lancaster
Reeves
Lane
Renick
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Roberts
Lindsey
Robinson
MacKay
Rude
Martinez, E. L. Ryals
McNulty
Sackett

Savage
Sessums
Shaw
Sin�leton
Smith
Stafford
Sweeny
Tillman, J. K.
Tillman, R. J.
Tobiassen
Turlington
Tyre
Tyrrell
Walker
Ware
West
Westberry
Whitson
Whitworth
Wilson
Wolfson
Wood
Woodward
Yancey

Nays-None
Representative Tucker was recorded as voting Yea.
So the bill passed, as amended.
On motion by Mr. Murphy, the rules were waived and the bill
was ordered immediately certified to the Senate, after engross·
ment.
CS for HB 1348-A bill to be entitled An act amending
Cha(lter 711, Florida Statutes, Condominium Act; amending
Section 711.13 by providing a time limitation on maintenance
contracts and control of the association; amending Section
711.19 concerning homestead exemption of condominiums;
adding a section requiring full disclosure pripr to closing of the
sale of condominiums; adding a section concerning advance
deposits on condominiums; providing an effective date.
-was taken up. On motion by Mr. Dubbin, the rules were
waived and CS for HB 1348 was read the second time by title.
The Committee on Commerce offered the following amend·
ment:
On page 6, line 1, strike "of" and insert the following: or
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
The Committee on Commerce offered the following amend·
ment:
On page 7, line 22, strike "1970" and insert the following:
1971

Representative Dubbin offered the following amendment:
On _Page 1 line 5, strike "amending Section 711 13 by
providmg a time limitation on maintenance contracts and
control of the association" and insert the following: providing a
method for cancelling or modifying maintenance contracts
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
On motion by Mr. Dubbin, the rules were waived and SB .
157, a. similar or companion measureJ was withdrawn from the
Committees on Commerce and Aa Valorem Taxation and
substituted for CS for HB 1348.

-:>

SB 157-A bill to be entitled An act amending Chapter 711
Florid3: Statutes, 9op.domi�ium Act; providing a method fo;
C!lncelbng or modifymg mamtenance contractsi amending Sec
ti1:m. 711.19 . concernmJ$ home�t�ad exemption of condo
mifi!Ums; addmg a section requipng full disclosure _Prior to
clos1� of the sale of condonilruums; adding a section con
c�rrung advance deposits on condomiruums; providing an effec
tive date.

On motion by Mr. Dubbin, the rules were waived and SB 157
was read the second time by title.
Representative Dubbin offered the following amendment:
On paJ$e 1, line 19, after "711.13( 4)" strike everything
through lme 7, page 3 and insert the followinn: From and after
the effective date of this act any initial or original contract, by
which is meant the contract first entered into by the Condo·
minium Association, for maintenance management or opera·
tional of condominium property shall be subject to cancellation
at any time subsequent to the time any individual unit owners
assume control of their association by vote of no less than
75% of said individual unit owners. In the case of a multi-phase
condominium project the contract for maintenance, manage
ment or operation of the condominium property shall not be
subject to cancellation as provided above until after the last
association in the entire project comes under control of the
individual unit owners, notwithstanding the fact that individual
J>hases of the entire pr9ject may be closed out and control of
the association as to those phases may be assumed by the
individual unit owners; provided, however, if not less than 75%
of the individual unit owners in residence in those associations
which are under control of the individual unit owners vote to
cancel said contract as to the building or buildings in which
they reside, said contract may be cancelled as to that building
or buildings, but this shall not affect the legal efficacy of said
contract as to common recreational areas or as to other
buildings in the project.
Mr. Dubbin moved the adoption of the amendment .
Pending consideration thereofRepresentative Fleece offered the following amendment t o
the amendment:
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On page 1, lines 6 through 14, strike "75%" and insert the
followmg: 51%
Mr. Fleece moved the adoption of the amendment to the
amendment, which failed of adoption.
The question recurred on the adoption of the amendment,
which was adopted.
Representative Bothwell offered the following amendment:
On page 3, lines 7 through 17, strike Section 2 and
re-number succeeding sections.
Mr. Bothwell moved the adoption of the amendment, which
failed of adoption.
Representative Harris offered the following amendment:
On page 4 lines 7 through 10, strike "with interest thereon
at the rate then being paid on savings accounts by savin�s and
loan associations in the area in which the condommium
property is located." and insert the following: with interest
thereon at the highest rate then being paid on savings accounts,
not inclusive of certificates of deposit, by savings and loan
associations in the area in which the condominium property is
located.
Mr. Harris moved the adoption of the amendment, which was
adopted.
Representative Harris offered the following amendment:
On page 51 lines 25 through 29, strike "with interest thereon
at the rate tnen
being paid on savings accounts by savin�s and
loan associations in the area in which the condommium
property is located." and insert the following: with interest
thereon at the highest rate then being {laid on savings accounts,
not inclusive of certificates of deposit, by savings and loan
associations in the area in which the condominium property is
located.
Mr. Harris moved the adoption of the amendment, which was
adopted.
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Under Rule 7.11, CS for HB 1348 was laid on the table.
CS for HB 1349-A bill to be entitled An act relating to
cooperative apartments; providing a time limitation on main
tenance contracts and control of the association; requiring full
disclosure prior to closing of the sale of cooperative apartments;
concerning advance deposits on cooperative apartments; pro
vi_ding an effective date.
-was taken up. On motion by Mr. Dubbin, the rules were
waived and CS for HB 1349 was read the second time by title.
The Committee on Commerce offered the following amend·
ment:
On page 7, line 5, strike "1970" and insert the following:
1971
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
The Committee on Commerce offered the following amend
ment:
On page 5, line 27, at the end of the line insert "the"
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
Representative Dubbin offered the following amendment:
On page 1, line 14 strike all of Section 1 and insert the
followmg: Section 1. From and after effective date of this act
any initial or original contract, by which is meant the contract
first entered into by the Condominium Association, for main
tenance, management or operation of condominium property
shall be subject to cancellation at any time subsequent to the
time any individual unit owners assume control of their
association, by vote of no less than 75% of said individual unit
owners.
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
Representative Dubbin offered the following amendment:

On motion by Mr. Dubbin, the rules were waived and SB
157, as amended, was read the third time by title. On passage,
the vote was:

On page 3, lines 26 and 27, strike "after expiration of any
management or maintenance contract"

Yeas-94

Mr. Dubbin moved the adoption of the amendment, which
was adopted.

Mr. Speaker
Alvarez
Arnold
Baker
Bassett
Baumgartner
Bevis
Bird
Blackbum
Bothwell
Brannen
Brantle_y
Clark, David
Clark, Dick
Clark, J. R.
Crabtree
Craig
Crider
Culbreath
D'Alemberte
Davis
Dixon
Dubbin
Elmore

Lindsey
Sackett
Featherstone
MacKay
Savage
Firestone
Martinez, E. L. Shaw
Fleece
Matthews
Fortune
Sin�leton
Melvin
Fulford
Smith
Middlemas
Gautier
Stafford
Miers
Stevens
Gibson
Mixson
Sweeny
Glisson
Murphy
Tillman, J. K.
Gorman
Nease
Tillman, R. J.
Graham
Grizzle
Tyre
Nergard
Nicliols
Gustafson
Walker
Harris
Ogden
Ward
Pettigrew
Hartnett
Ware
Heath
Poorbaugh
West
Powell
Westberry
Hector
Prominski
Whitson
Hodes
Randell
Whitworth
Holloway
Redman
Wilson
James
, Reedy
Wolfson
Jordan
Renick
Wood
Kershaw
Roberts
Woodward
Lancaster
Rude
Lane
Ryals
Lewis

Nays-None
Representatives Sessums and Tucker were recorded as voting
Yea. Representatives Gallen, Pratt, and Tobiassen were recorded
as voting Nay.
So the bill passed, as amended.
On motion by Mr. Dubbin, the rules were waived and the bill
was ordered immediately certified to the Senate, after engross
ment.

Representative Dubbin offered the following amendment:
In title, line 5, strike "providing a time limitation on
maintenance contracts and control of the association" and
insert the following: providing a method for cancelling or
modifying maintenance contracts
Mr. Dubbin moved the adoption of the amendment, which
was adopted.
On motion by Mr. Dubbin, the rules were waived and SB
158, a similar or companion measure, was withdrawn from the
Committee on Commerce and substituted for CS for HB 1349.
SB 158-A bill to be entitled An act relating to cooperative
apartments; providing a time limitation on maintenance provid·•
ing a method for cancelling or modifying maintenance contracts;
concerning advance deposits on cooperative apartments; pro
viding an effective date.
On motion by Mr. Dubbin, the rules were waived and SB 158
was read the second time by title.
Representative Dubbin offered the following amendment:
On page 1, line 12, strike all of Section 1 and insert the
followm_g: Section 1. From and after effective date of this act
any initial or original contract, by which is meant the contract
first entered into by the Cooperative Association, for mainte
nance1 management or operation of cooperative property shall
be suoject to cancellation at any time subsequent to the time
any individual unit owners assume control of their association
by vote of no less than 75% of said individual unit owners. In
the case of a multi-phase cooperative apartment project, the
contract for maintenance management of operation of the
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CHAPTER 70-27 4
Senate Bill No. 157
AN ACT amending Chapter 711, Florida Statutes, Condominium
Act; providing a method for cancelling or modifying
maintenance contracts; amending Section 711.19 concerning
homestead exemption of condominiums; adding a section re
quiring full disclosure prior to closing of the sale of con
dominiums; adding a section concerning advance deposits on
condominiums; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 711.13, Florida Statutes, is amended by
adding a new subsection ( 4) to read as follows:
711.13( 4) From and after the effective date of this act any
initial or original contract, by which is meant the contract first
entered into by the Condominium Association, for maintenance,
management or operation of condominium property shall be
subject to cancellation at any time subsequent to the time any
individual unit owners assume control of their association by
vote of no less than 75% of said individual unit owners. In the
case of a multi-phase condominium project the contract for
maintenance, management or operation of the condominium
property shall not be subject to cancellation as provided above
until after the last association in the entire project comes under
control of the individual unit owners, notwithstanding the fact
that individual phases of the entire project may be closed out
and control of the association as to those phases may be
assumed by the individual unit owners; provided, however, if not
less than 75% of the individual unit owners in residence in those
associations which are under control of the individual unit
owners vote to cancel said contract as to the building or
buildings in which they reside, said contract may be cancelled as
to that building or buildings, but this shall not affect the legal
efficacy of said contract as to common recreational areas or as
to other buildings in the project.
Section 2. A new section shall be added to the condominium
act to read as fallows:
Section 711.24 Full disclosure prior to sale.865
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Prior to the sale or offering for sale of any condominium
parcel, the seller or developer or his or its agent must make full
disclosure of and provide copies to the prospective buyer of the
following information relative to the condominium project:
(1) Copy of the Declaration of Condominium.
(2) Copy of the Articles of Incorporation or Charter of the
association.
(3) Copy of the By-Laws of the association.
(4) Copy of the underlying ground lease or other document
creating a right of use, if any, including terms, conditions and
charges for same.
(5) Copy of the management or maintenance contract, if any,
which shall specify the services to be rendered under the
maintenance contract and the charges to be made under the
maintenance contract.
(6) Copy of a projected operating budget for the condo
minium unit to be sold to the prospective buyer, including full
details concerning the estimated monthly payments for the con
dominium unit, estimated monthly charges for maintenance or
management of the condominium property, and monthly charges
for the use, rental, or lease of recreational facilities.
(7) Copy of the sales brochure and a floor plan of the
apartment to be purchased by the prospective buyer. There shall
also be included in the sales brochure information showing the
description and location of recreational facilities, parking facili
ties, and other common areas together with a statement indi
cating which of the facilities will be owned by the unit owners
and which of the facilities will be owned by others.
All of the above information which is available at the time
shall be furnished to the prospective buyer prior to execution of
the contract for sale. Thereafter, no changes or amendments
may be made in any of the items furnished to the prospective
buyer which would materially affect the rights of the buyer or
the value of the unit without obtaining the approval of the
buyer. If all of the above information is not available at the
time of execution of the contract for sale, then the contract
shall provide that it shall be voidable at option of the buyer at
866
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any time up until fifteen (15) days after the last item of
required information is furnished to the prospective buyer,
which latter act shall occur no later than ninety (90) days prior
to the closing of the sale. Failure on the part of the seller of his
or its agent to make full disclosure as required herein shall
entitle the buyer to rescind the contract for sale at any time
prior to closing of the contract and to receive a refund of all
deposit monies paid with interest thereon at the highest rate
then being paid on savings accounts, not inclusive of certificates
of deposit, by savings and loan associations in the area in which
the condominium property is located.
Section 3. A new section shall be added to the condominium
act as follows:
Section 711.25 Deposits.(1) Whenever money shall be deposited or advanced on a
contract for the purchase of a condominium unit prior to the
filing of a Notice of Commencement for the condominium
project pursuant to Part I of Chapter 713, Florida Statutes, such
money shall be held in a special account by the seller or his or
its duly authorized agent and shall not be co-mingled with the
funds of the seller or his or its agent prior to the filing of a
Notice of Commencement. If such money shall remain in this
special account for more than three months and if it shall earn
interest, the interest so earned shall be added to the principal
and paid or credited to the buyer or seller, as the case may be,
who is entitled to receive the principal upon closing or upon
breach of the contract.
(2) When a Notice of Commencement is filed for the condo
minium project pursuant to Part I of Chapter 713, Florida
Statutes, and if the contract for sale of the condominium unit
so provides, the developer of the condominium project may
withdraw such advance deposits from the special account and
use such sums in the actual construction and development of the
condominium property in which the apartment to be sold is
located, except that not part of such funds may be used for
salaries, commissions or expenses of salesmen or for advertising
purposes. In every such case where the contract permits use of
the advance payments or deposits for such purposes, there shall
be printed or clearly stamped on the face of the contract and
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also immediately above the place for signature of the buyer the
following legend: ADVANCE PAYMENTS MADE PURSUANT
TO THIS CONTRACT MAY BE USED FOR CONSTRUCTION
PURPOSES BY THE DEVELOPER. This legend shall be con
spicuously printed or stamped in bold-face capital type larger
than the largest type used in the text of the contract but in no
event less than 20-point type. Failure to comply with the pro
visions of this subsection shall render the contract voidable at
the option of the buyer and all sums deposited or advanced
under the contract shall be refunded with interest thereon at the
highest rate then being paid on savings accounts, not inclusive of
certificates of deposit, by savings and loan associations in the
area in which the condominium property is located; provided,
however, nothing herein shall be construed as vesting in the
buyer any lien rights not otherwise provided by law or contract.
(3) If any portion of the funds so withdrawn is used by the
developer for any purpose other than as provided herein witb.
intent to defraud the prospective buyer, the developer shall be
deemed guilty of embezzlement and upon conviction shall be
punished in a manner provided by law.
Section 4. This act shall take effect January 1, 1971.
Approved by the Governor July 2, 1970.
Filed in Office Secretary of State July 2, 1970.
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CHAPTER 70-275
Committee Substitute for Senate Bill No. 1368
AN ACT relating to investigators employed by state attorneys;
authorizing each such investigator to serve warrants, sub
poenas and court orders issued in criminal cases or in connec
tion with criminal investigations, and to carry weapons; pro
viding an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Each investigator employed by a state attorney
shall, within the boundaries of the judicial circuit served by such
state attorney, have full authority to serve any arrest warrant,
search warrant, witness subpoena, capias or court order issued
868

FOR IMMEDIATE RELEASE
OCTOBER 7, 1970
SENATE COMMITTEE ON COMMERCE AND LICENSED BUSINP.SSES

r:,,

Tallahassee•••• A report on legislation passed by the Florida Senate
during the 1970 session to protect condominiUI'R owners will be made
by the senate Committee on Commerce and Licensed Businesses and the
senate select Committee on Consumer P rotection on October 16, at
North Miami Beach.
senator William D. Barrow, Crestview, chairman of the Committee
on commerce and Licensed Businesses, said the hearing will be held
at 9:30 A.M. in the City Council Chamber in the North Miami Beach
City Hall.

senator Barrow stated that both condominium owners and builders

are invited to attend the session.

"We hope that all persons interested in condoi.niniums, whether

owner or builder, will attend the session so as to learn firsthand

what is being done by the Legislature to protect their interests,"

the Senator said.
He explained that persons who wish to appear before the committee
·should notify the Senate Committee on Commerce and Licensed Businesses,
Capitol Building, Tallahassee.
"This will enable the committee to study any complaints received
and hopefully develop a solution which will be given to the complainants
at the hearing in North Miami Beach," Senator Barrow stated.
He further explained that the meeting is open to the public and
all those attending will be given an opportunity to present their
views.
The senator said that during the first part of the meeting the
new laws will be explained.

Persons then will have an opportunity

to file any complaints they may have and the agenda will include
statements from condominium associations and condominium builders.
Senator Barrow said that among the laws passed during the 1970
session were three which strike at the heart of most condominium
complaints.

The first requires full.disclosure, prior to sale, of

all terms and conditions of the condominium sale.

The second enables

a condominium association by 75% of the individual unit owners to
alter maintenance and management contracts.

The third is aimed at

deposits made by prospective condominium owners and provides for a
special account to be set aside for such deposits, and further
Provides for the return of such monies.
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MEMORANPUM RE: CONDOMINIUM LEGISLATION
PRELIMINARY REMARKS
This Memorandum shall be divided into three subject areas.

The

first contains a summary of the major problem areas presently being
experienced by condominium purchasers.

The second contains a discussion

of the specific provisions of Chapter 70-274.

The third contains a

discussion of deficiencies existing in Chapter 711, _!!: seq., which have
not been included or mentioned in Chapter 70-274.
No atte�pt has been made to set forth drafts of specific legislative
changes. If, after reviewing this Memorandum the Committee feels that
such specific suggested drafts would be of assistance, I will be happy to
set forth proposals in those areas.
With regard to House Bill 4333, I have appended to this Memoran
dum a copy of the Memorandum of Law filed in the Point East cases which
specifically points out the constitutional deficiencies of that Bill.

I. NATURE OF PROBLEM AREAS:
Any protective legislation must be enacted with particular regard
to the class of persons sought to be protected.

The Majority of condo

minium purchasers are past middle age, many are retired, and many are
non-residents of the State of Florida at the time of their purchase.
The nature and complexity of the condominium documentation,
which is often from 100 to 200 pages in length, adds another unusual factor.
The vast majority of purchasers do not have advice or assistance of counsel
at the time of purchase or at the time of closing, since the fee charged by
an independent attorney to review such complex documentation a.re often
.
-

more than many of the purchasers are either willing or able to pay.
Condominiums being a comparatively new field of real.. estate law in
Florida, and the basic documentation often differing widely from project
to project, the average real estate attorney is reluctant to handle a
condominium closing for a single purchaser because of the comparative
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time necessitated for a proper review of the documentation.
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On the other

hand, the Developer is represented at closing by an attorney, and many
purchasers may mistakenly rely upon his legal expertise to protect their
own interests.
Another major factor peculiar to the condominium purchaser is
that many make arrangements to purchase their condominium unit without
ever having been to Florida or without ever having seen the project in its
completed state.

They often enter into purchase agreements on the strength

of puffed up advertising brochures, and then arrive in Florida for the first
time at the time of closing,. with cars, trucks or moving vans containing all
of their possessions prepared to immediately move into their unit.
Accordingly, if problems develop at the time of closing such as
unexpected or unreasonable closing charges, defects or discrepancies in
their apartment, apparent inadequacy of recreational facilities or equipment,
the closing statement is nevertheless signed and the sale consummated
because of the practical hardship of making other arrangements after already
having given up prior living accomodations and having undergone the cost of
moving.
The essence of the practicalities of this situation are that the right
to rescind at closing because of misrepresentation or other violations of the
full disclosure act is not a practical one to most purchasers, and thus
affords little or no relief at all for the abuses that have occurred or :first
appear at closing.
Other equally important problem areas are:
1.

Contract provisions that allow the developer to retain control

of the Association until every unit is actually sold thus permitting the
Developer to control the Association for a substantial period of time by
merely retaining unsold a token number of apart.ments.
2.

Management contracts and agreements that by their length and

specific provisions give lip service to control by the Association, but in
reality vest real control in the Developer's Management Corporation for
extensive periods of time.

..2 ..
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3. Where management contracts are used, the Associations have
no protection to afford damages against the company in the event it defaults
or misappropriates the funds of the Associations which it has collected.

The

management companies are in most, if not all cases, merely shell corpora
tions with no real assets other than the Associations' monies. A requirement
in the Act that such companies be bonded would help to remedy this problem.
4. Non-exclusive recreational areas; that is, impressive and
unique appearing recreational areas that may be adequate for the number of
initial users, but become inadequate as additional sections are added to the
condominium complex or as the Developer· may decide to allow residents of
other neighboring projects he owns or later builds to use the same facilities.
Similarly, there is no protection against the Developer making a lease or
arrangement with third parties to allow them concurrent use of the facilities
with revenues for such use going directly to the Developer.
5.

Gross - misestimation of projected maintenance charges and no

legal requirement for the Developer to change or update his estimation as the
project progresses (particularly ;in a large multi-phase project extending
over two or more years), and rising costs, increased taxes, and modifica
tions in plans materially increase maintenance charges.
6. No requirement that the prospective purchaser be made aware
that an '.'estimated maintenance charge" should not be relied upon; or
alternatively, no requirement that the Developer be reasonably accurate
in his estimation of projected maintenance charges.
7. Except where the Developer expressly warrants construction
for a stated period of time, the individual purchaser {as are most home
purchasers in Florida) is faced with a "gray area" of the law as to remedies
for construction defects in his unit or in the common elements of the
condominium buildings.
8.

Contracts are often ambiguous or silent as to the obligation of

the Developer to pro-rate maintenance charges, leasehold charges, and
mortgage charges for those who close in the middle of a month or at a
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period of time when the recreational facilities are either incomplete or
unavailable.

In recent cases purchasers have waited several months for

completion of recreational facilities and nevertheless have remained bound
to pay substantial .sums for leasehold rentals effective upon the date on which
they received their apartment, without any provision for a rebate or pro
ration.

Often, the buyer accepts verbal promises as to such matters without

requiring that they be included in his closing statement and then finds that
under Florida Law he has no remedy.

This is a logical consequence of fact,

mass closings of many units occurring right after a project or building in a
project receives a certificate of occupancy, with many of those closing unaid
ed by legal counsel, and either too rushed or too unsophisticated to require
that the promise be in writing.
9.

Portions of the common elements owned by the entire Association

are often "sold" by the Developer as parking spaces either outright or as
"permanent easements" unavailable to the other members of the Association,
and with the funds going to the Developer rather than the Associatioil.
10. "Resident Managers'! are often mentioned in brochures without
any corresponding provision being �ade by the Developer to reserve an
apartment for use of a Resident Manager.
11.

Recreational areas and areas of the common elements may be

adequately furnished or not furnished at all, all at the whim of the Developer,
since most condominium documentations are silent on the question of provid
ing furnishings, particularly as to the recreational areas. In one case in
point, a large and elaborate apparent banquet hall facility was provided,
completely bare of furniture.

Upon protest, the members of the Association

were told that they were not entitled to furniture, and 'that they were lucky
to have paint and mirrors on the walls and carpeting on the floor since the
Developer-Lessor really had no obligation to provide even that.
12.

Documentations are often indefinite as to the number of units or

buildings for a given project, and they may be indefinite as to whether the
builder is obligated to build a recreational area,

As a result, some projects
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find themselves sharing recreational facilities with many more buildings than
they could reasonably have anticipated from the original advertising brochure ,
while others find themselves either without promised recreational areas or
without a sufficient number of buildings to support the maintenance and
ground rental costs of contemplated recreational facilities at the originally
estimated_a,mount.

Still others find the character and complexion of their

development changed in midstream, as where in one case a Developer elected
to make the-remaining buildings in a large multi-phase project double the
number of stories predicted in the original brochure, and another decided
after buildin� .J;wo two-story buildings of a projected seven two-story condo
minium project, that the remaining buildings would instead be three highrise rental buildings. Instead of a moderately sized garden type condo
minium complex, the residents of the latter project found themselves adjoin
ing and in part sharing facilities with a large multi-story apartment complex
with a liklihood of a different type of neighborhood then they could reasonably
have anticipated.
In sum, because of th�e peculiar problems, there must not only be
�lso
"full disclosure", but there must
--

be�e remed�o
---

,

include speci§c

p�rforman�. provisions for damage.s, presumptions of fraud, and some
policing by a state regulatory body to review complaints of fraudn] ent or

<:

___

unreasonable practices.

In addition, there should be specific standards

establis4ed as to the contents of condominium documentation and regulations
thereby reducing legal costs in reviewing documentation and minimizing
the risk to the prospective purchaser by standardizing the bgsic condominium transaction.
· Flexibility to the Develope; .could be maintained while affording
protection,,and full disclosure to the purchaser by simply requiring that any
material deviations from the model set of documents be prominently disclose
and displayed, such as by notice in bold type at the beginning of the documen
tation.
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Il. DEFICIENCIES IN THE FULL-DISCLOSURE ACT:
The comments below are directed at specific provisions of the
Full-Disclosure Act as noted at the beginning of each comment.
�l. Section 711. 13(4).

'!'.W-s provision, as is the rest of the Act, is

silent on the crucial guestion of how and when the condominium unit owners
.are to obtain control of their Associations so that they can take the 75
�ent vote pe:rmitted by tbe Act to terminate Management Contracts.
As noted above, the Developer is free to retain control of the Association for
a substantial period of time, and thus prevent a vote on management even
though 95 or even 99 percent of the units have been sold, simply by a provi
sion that he retains control until all units are sold.
This provision is also ambiquously silerl: on the question of whether
the unit .owners, once they obtain control of their Association, may vote only
once or whether they may vote more than once to seek cancellation of the
I

Management Contract.

In other words, if once upon obtaining control a vote

is taken and less than 75 percent vote for termination, may the vote be taken
again a week later, a month later, a year later, or not at all? It is also
unclear as to whether "individual unit owners" as used in the Section,
contemplates one vote per unit or more than one vote in the case of joint
ownership of a unit,
� Finally, _!:he provision affords no apparent relief for :Management
_Eontracts entered into by the Condominium i\ssociation while the Association
is still under the control of the Developer, wherein such contract was actuall
executed on any day prior to January 1, 1971, despite the fact that many or
even all units were sold after the effective date of the Act. The problem the
is the hiatus created by the effective date of the Act thus allowing the Develo
to continue to enter into such contracts with hi�self prior to January 1, 1971
that bind purchasers on and after that date.
While a provision affording direct relief for contracts entered into
I

prior to the effective date of the Act could be assailed as being an unconsti
tutional impairment of contract, the legislature could nevertheless afford
some measure of protection by recognizing in law that management contracts,
-6-
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which are personal service contracts, are against public policy, whenever
consummated, wherein such contracts are unilaterally binding for more than
a certain stated period of time, such as three (3) years after completion of
the development.

z.

Section 711. 24(1),

This section fails to clarify when the

Declaration of Condominium is to be recorded and what it is to contain in
regard to a survey and description of all of the common elements as required
by §711.06, §711.08(l)(e), and §711.09(2), which as pointed out in section
ill of this Memorandum, contain important ambiguities as to time of
recording and items required with regard to the Declaration.
3. Section 711. 24(4). It is not clear as to which "underlying ground
lease" is contemplated by this section. It may refer to the ground lease in
the case of a condominium created on a 99-year leasehold, or it may refer
to the 99-year ground lease commonly used just for the recreational facility.
If it is the latter that is referred to, this would be the appropriate place to
tie down exactly what is being offered to the purchaser as a recreational
facility. Specifically, instead of merely providing that the "terms, condi
tions and charges" be provided, this section should set-forth that there be
disclosure to the buyer as to the specific facilities being provided, including
a graphic and accurate description of the facilities, and the furnishings and
related items provided with the facilities. Most importantly, the section
should require full disclosure as to the estimated number of users of the
facilities, the estimated share of the monthly maintenance charge attribu
table to the facilities, the actual cost of the facilities or estimated cost, and
in bold print the statement that the facilities are NOT exclusive if that be the
case.
4. Section 711. 24(5),

This section should additionally require,

with regard to the Management Contract, that there be in simplified and
understandable terms a concise statement as to the duration of the contract,
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the means of termination of the contract for cause, and the nature and
extent of any control over management and maintenance services retained by
the Association during the length of the Management Contract.
5. Section 711.24(6). This paragraph concerning a copy of the
projected operating budget simply does not go far enough. It leaves
-

----

unremedied the situation of grossly negligent or intentional misrepresentatio
of estimated·maintenance charges on the part of the Developer. This
paragraph should contain not merely a requirement for a projected operating
_
budget and supporting details, but that the Developer for a stated period of

' '

·...

time guarantee
� ' the budget subject to the right of the Developer to notify· the
purchaser pf any revisions of the projected operating budget as changing
conditions require, which changes would allow rescission on the part of the
purchaser. Alternatively, there should be statutory penalties for grossly
negligent or fraudulent estimates with a statutory rebuttable presumption of
fraud wherein·a projected operating budget {absent a guarantee by the
Developer), exceeds the projected estimate by a stated 12ercentage.'·
Evidence of strikes, national disaster, major tax increases unforeseen
by the Developer, or other circumstances either beyond the Developer's
control or not reasonably foreseeable at the time the projected operating
I

budget was proffered to the purchaser would be affirmative defenses to rebut
the pres1;1mption.
6.

Section 711.24(7_)_. This provision is perhaps the most impor-

tant of an:y recently inacted, but in its present form it is also the most

..

ineffectual. It properly requires a furnishing of a sales brochure which is
to contc}in certain material items concerning the unit and the recreational
facilities. Its weakness is its complete failure to include any penalty or
/
remedy for "errors" or major substantial differences between the sales
brochure and the actual facilities provided, It further weakly provides that
"thereafter, no changes or amendments may be made in any of the items
furnished to the prospective buyer...". Thus, the Developer is prohibited
from changing or amending the written items supplied to the buyer, but is
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nowhere prohibited from changing or altering the facilities themselves.

A

Developer under this section could issue a brochure showing a glamorous
and symmetrical circular recreational tower, and continue issuing such
brochure even after the Developer had determined that the Tower was to be
rectangular and had, in fact, constructed the Tower in a rectangular manner.
A situation similar to this has actually occurred. In addition, the section
fails to provide any remedy for changes made in the facilities �closing;
such as where the Developer decides to modify a recreational facility which
has not been completed at the time of closing apartments in one building of
a multi-phase project,
The provisions for rescission on the part of the buyer at any time
prior to closing and to receive a refund with interest in the event of a failure
to comply with the seven (7) disclosure items is the greatest shortcoming of
the disclosure legislation.

As is noted in section I of this Memorandum,

rescission is a completely impractical and ineffectual remedy for a purchase
I

who has sold or released his other accomodations and has already moved his
furniture and personal possessions to the area of the condominium project.
In most cases, the purchaser would be unaware of any discrepancies between
the material provided and the actual facilities provided until the time of
closing.

At that time it is much less of an immediate hardship to sign and

accept the discrepancies than it would be to accept a refund of one's deposit
with interest, and then begin to look for another place to live.
Accordingly, it is suggested that the act be amended to include, in
addition fo the right to rescind, specific penalties for gross negligence or
for fraud or misrepresentation on the part of the seller.

The penalties

shoµld include both civil and crimina_l penalties for fraud, _as well as actions
at I.aw for actual damages and at equity for specific performance where they
present a viable remedy.

To aid the purchaser, circumstances should be

set forth in the Statute constituting a prima facie and rebuttable presumption
of fraud.

Additionally, there should be.provisions for an administrative

agency of the State of Florida to receive complaints of such fraudulent
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practices, with authority to act in the purchaser's interests to prevent and
enjoin such practices.
Finally, the section should provide that the closing statement or
contract specifically incorporate all of the items represented prior to closing
or that the Purchase Agreement incorporating all of those documents survive
the closing.

This is suggested because of the number of cases in which the

condominium owner has failed to read the fine print of the closing statement
which has merged all transactions in the closing and which closing statement
omitted many m!l-terial items contracted for in the Purchase Agreement.
Ill. DEFICIENCIES IN RECENT LEGISLATION NOT
COVERED BY RECENT CHANGES:
The remaining legislation contains three important ambiguities.
First, it is not clear as to when a Declaration of Condominium
should be filed and when it can be filed. It would appear that for the protec
tion of the prospective purchasers and members of the public, the Declara
tion should be recorded at the earliest possible time after the plans for
the condominium are finalized and the project is begun. However, many
Developers have recently taken the position that the Declaration may not be
recorded until the entire project is complete and a certificate of occupancy
issued, since only upon completion would an architect be able to certify that
the description in the Declaration accurately reflects what has been construct
ed, as is arguably required by §711. 08(l)(e).

Similarly, §711. 09 refers to

the certificate of the architect, engineer or surveyor as to the graphic
description of improvements constituting exhibits to the Declaration.
It would appear that the best way to resolve this question, both in
the �nterest of the Developer and the _purchasing public, would be to permit
recording of the Declaration with attached plans and exhibits, and a require
ment that the actual construction .may not materially vary from the filed
plans without prior recordation of an amendment to the Declaration and plans
in conformation with the variation.

This should be accompanied by a similar
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requirement that advertising materials be amended to reflect the change and
•

that all purchasers be directly advised of the change,

Upon completion of

the project, and issuance of a certificate of occupancy, the certificate of
the architect, engineer or surveyor would then be required,

A second area in need of clarification is the definition of a common
element with regard to leasehold interest in recreational facilities.

Differ

ences have arisen as to whether a leasehold interest alone; that is, the
right to use a particular area in any facilities that are or may be constructed
on that area, without more, constitute a common element, or whether the
facilities themselves constr.ucted on the leasehold area are a common elemen
that must be graphically described in the Condominium Documentation,

If

only the leasehold interest itself may, be construed as a "common element"
the Developer is free to record a lease containing no description whatsoever
of the recreational area and no graphic survey of the details of the facilities.
On the otl1;er hand, if the actual common element is the facilities themselves,
then the purchaser and the public generally are protected by having _the
required detailed description and certificate of an architect, engineer or
surveyor as to the correctness of that description of the facilities themselves
The ambiguity lies in the silence of the A ct as to recreational
facilities and as to the definition of "common element" with respect to a
leasehold interest.

Section 711. 121 falls short of answering the question in

its requirement that all leaseholds be "fully described", since it is suscep
tible of an interpretation that appending a copy of a lease without a descrip
tion of the facilities contained or to be contained thereon is a "full description",
Thirdly, and finally, Section 711.12(4), which provides that
"unless limited by the Declaration the powers and duties of the Association
shall include those set forth in this law", affords a loophole that gives the
Developer unlimited authority to limit the power and responsibility of the
Condominium Association.

If this proviS"ion is to remain effective there
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should at least be some requirement that any material limitation on the
•
powers of the Association be disclosed in bold print in the advertising

brochures and that the limitations be placed in a prominent place within the
Documentation so that there is, in fact, full disclosure of such limitation of
power.
Re spectiully submitted,
FRATES FLOYD PEARSON&: STEWART
Twelfth Floor Concord Building
66 We st Flagler Street
Miami, Florida 33130

ByZ1�1�
'
Gerald F, Richman
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IN THE CIRCUIT COURT OF THE 11th
JUDICIAL CIRCUIT, IN AND FOR
DADE COUNTY, .FLORIDA
(J. W. Kehoe)
POINT EAST ONE CONDOMINIUM
CORPORATION, INC., et al,
Florida corporations, not for profit,
Plaintifia,

)
)

)
)

vs.

)

POINT EAST MANAGEMENT
CORPORATION, a Florida
corporation,

°CASE NO. 69-11434

)

)

Defendant

.,,,..,,..,,.,..,,,,,,..,�=�'='-:::"".l==,...,.,,.,=�-- )

POINT EAST ONE CONDOMINIUM
CORPORATION, INC., et al,
Florida corporations, not for profit,
Plaintiffs,

)
)

)

LEONAR.6 SCHREIBER, LEONARD
PEARL, MARCOS GESUNDHEIT and
SIDNEY GORDON,

(Consolidated)

)

CASE NO. 69-11436

)

---------------Defendants.

')

MEMORANDUM OF LAW
ISSUES

WHETHER CHAPTER 70-273, LAWS OF FLORIDA
IS UNCONSTITUTIONAL ON ITS E"ACE IN THAT:
A. THE TITLE FAILS TO GIVE NOTICE
OF THE ACT'S RETROACTIVE
NATURE1AND
B. THE ACT IM.PROPERLY EMBRACES
TWO C OMPLETELY UNRELATED
SUBJECTS.
WHET.HER CHAPTER 70-273, LAWS OE' FLORIDA,
IS UNCONSTITUTIONAL AS APPLIED TO THE
FACTS OF THIS CASE IN TH.AT IT CONSTITUTES
A LEGISLATIVE ATTE.MPT TO INFLUENCE
PENDING LITIGATION AND TO DIRECT THE
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JUDIClARY IN THE INTERPRETATION O.F
EXISTING STATUTES, THEREBY VIOLATING
THE CONSTITUTIONAL PRINCIPLE OF
SEPARATION O.F POWERS.
WHETHER CHAPTER 70•273 ACCURATELY
REFLECTS THE INTENT O.F THE LEGISLATORS
OF THE STATE OF .FLORIDA IN GENERAL OR
WITH RESPECT TO THE TYl:>E OF MANAGEMENT
AGREEMENTS AT POINT EAST, AND WHETHER
CHAPTER 70:.273 IS FURTHER IRRELEVANT
AND IMMATERIAL TO THE ISSUES AT BAR.

.,..

STATEMENT OF THE FACTS
On June 5. 1970, the last da.y o! the 1970 Legislative Seseion,
House Bill Ji3.33, attached to plaintiffs' Motion to Strike as Exhibit A,
;,.

.

.

IC'C!Ceived its second and third :eadings and was passed, as amended, by the
Florida. House o! Representatives. Representative Thomas Gailen had, on
June 5, added an amendment to the Bill which appears as Section Two of
Exhibit A, and the· title to the Bill was presumably then amended also. On
that same day the Bill, as amended, was then read three times, without
consideration by committee, and passed by the Florida. Senate, It was
presented to the Honorable Oau:e_ R. Kirk, Governor of Florida, on the 16th

day of June, 1970, and became enacted into law a.s Chapter 70-273, Laws of
.Florida, without the Governor 1s signature on July 1, 1970. In the interim
period, nuinerous legislators and lobbyists, including the drafters and

sponsor.a ,of the Bill, urged its veto on the grounds that the amendment had
slipped by �hem, unnoticea, on the la.at day o! the Session, and the amend
ment wae of questionable constitutional validity and w�s not in accordance
/
/

with their intent. See Exhibits B, C and D to the Motion to Strike,
The original Bill had been concernecl'·only with an amendment to
Section 711, 08 to allow the creation of condominiums on ninety-nine year
leaseholds/ Section 711. 08 at the time of introduction of House Bill 4333
contained no reference whatsoever to lvlanagement Agreements of any type,
The title of House Bill 4333, as amended on June 5, 1970, states:
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"An act amending Section ?11. 08(1), Florida
Statutes ( 1967), Condornin.ium Act; providing
that condominiums may be created on land
held under a lease having a term initially in
exceu of ninety-eight (98) years; providing
additional provisions relative to maintenance,
management and operation contra.eta; providing
an e!!ective date. "
As is apparent !rom the title as quoted, it does not state that the
Act or any portion thereof is to have retroactive or rctrospecti:ve application.
Section One (Exhibit A) has no relation to Section Two other than the fa.ct that
both sections. relate to condominiums.

Section ? 11. 08 and Section. One of

House Bill 4333 which_amends to'Sectioll 711. 08, relate to the contents of
the Declaration,, while Section Two refers specifically to management
contr_a.cts, without any reference to whether they are contained in the
Declarat.ion.

Management contracts a.re not even mentioned in Section 711. 08

which wH the only section' of the Condominium Act to which the original
'

'•

Houee Bill 4333 was related.
The pertinent provisione of the .Bill itself, as enacted, are contained in Section Two which states:
"Condominium Associa.tion may contract for
maintenance, management or operation of
condominium property and no such contracts
shall be construed· as being invalid by reason
of the Condominium Aseocia.tione delegation
or assignment of its rights, duties, privileges
or responsibilities as set forth in the condo
minium act or the declaration of condominium
· or otherwise and all such contracts ente1·ed
into prior to the effective date of this act are
declared valid." (emphasis added),
The Florida Condominium Act at the time of the passage of this
Bill and hereto!ore was silent on the question of �anagement agreements.
.

.

This Honorable Court on June 5, after a. three da.y non-jury trial held that
the twenty-five year management contract with the Associations was void as
a matter of law, as being an unlawful delegation of the authority and respE;>n
sibility of the Associations t'o the management corporation.

The testimony

at said trial indicated that the twenty-five year .Ma.Jl,!l.gement contract
completely deprived the Associations which are set u p under the Condominiu
_
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Act to be responsible !or the management and administration o! the condomin-.
ium of all control over the a£faiu 0£ the condominium.
At the tirne o! these contracts. the condominium concept and
particularly the "management agreement" concept whereby the developers
retained control of the condominium assoeiation for twenty-five years as
though they were rental unite, was relatively untried and untested.

As

developed at the Point East trial, the management contracts actually effec
tively deprived the condominium association and the unit owners of even the
right to control their budget a.nd expenses, since the manager was given the
right £or twenty-five yea.rs to, in its sole discretion. hire and fire all
employees and alter a. budget was submitted, request and receive assessment
increat1es as it deemed necessar y.

lt could have ten employees under a budg t

approved by the ABSoCiation and then add ten more and force the Association
to increa,e assessments to pay it.

Since the manager receives six percent

o! the gross assessments, the manager's interest would best be served by
euch an increase, no matter how unreasonable or unconscionable.
As a further indication o! the oppressive nature of the ,tvia.nagement
'

.

conti·acts, evidence was presented at the Point East trial which indicated that
on one or more occasions the ht!anager unilaterally turned off the air conditio •
ing.in the recreational £ac:iUties to coerce the residents into paying an assess
ment increase which, through their newly elected representatives* they l1ad
refused to ·pay because o! the £allure of the manager to provide them with any
financial statements or :records that would justify such an increase.
It may 1•easona.bly be assumed that abuses of this nature have
prompted the Legislature to enact into law Senate Bill 157, . which in pa.rt
provides that on and after January l, 1971:
''Any initial or origina.i contra.ct, by which is
meant the contract first entered into by tho
Condominium Association, for maintenance,
m.anagement or operation of condominium
property shall be subject to cancellation at
any time subsequent to the time any individual
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unit owners assume control of their association
by vote of no lese than 75% of said individual
unit owners. 11
Section Two of House Bill 4333 directly attempts to retroactively
"breathe life'' into the type of contract that

this Honorable �ourt has held

void. and is a glaringly obvious attempt to have the Legislature wittingly

or

--

unwittingly in!luence and determine pending litigation.

POINT ONE
CHAPTER 70-273, LAWS OF FLORIDA, IS
UNCONSTITUTIONAL ON· ITS FACE IN THAT:
:.

A. THE TITLE FAILS TO GIVE NOTICE
OF Tr.IE ACT'S RE'I'.ROACTlVE
NATURE;AND
B. THE ACT IMPROPERLY EMBRACES
TWO COMPLETELY UNRELATED
SUBJECTS.
POINT TWO

I

CHAPTER 70-273, L AWS OF l�LOlUDA, IS
UNCONSTITUTIONAL AS APPLIED TO THE
FACTS OF THIS CASE lN THAT IT CONSTI
TUTES A LEGISLATIVE ATTEMPT TO
INFLUENCE PENDING LITIGATION AND TO
DIRECT THE JUDICIARY IN THE INTERPRE
TATION OF EXISTING STATUTES, THEREBY
VIOLATING THE CONSTITUTIONAL PRINCIPLE
OF SEPARATION OF POWERS.
POINT ·THREE
CHAPTER 70-273 DOES NOT ACCURATELY
REFLECT THE INTENT OF THE LEGISLATORS
OF TH E STATE OF FLORIDA IN GENERAL
OR WITH RESPECT TO THE TY.PE OF MANAGE
MENT AGREEMENTS AT POINT EAST, AND IS
FURTHER IRRELEVANT AND lMW.ATERIAL-·To
THE I�SUES AT BAR.
POINT ONE
CHAPTER 70-273, LAWS OF FLORIDA, IS
UNCONSTITUTIONAL ON ITS FACT IN THAT:
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I

A.

THE TITLE FAILS TO GIVE NOTICE OF
THE ACT'S RETROACTIVE NATURE.

The provisions of the Florida Constitution that require the general
nature and.substance of the content of the body of a atatute to be apparent_to
one who reads a title, baa been held to have been designed to prevent aurpria
or fraud on the Legislators and on the people that might r�sult from provision
hidden in the body of a etat!,lte and not indicated by its title.
Statwis § 46: State ex rel Attornex: General v.

See 30 Fla. Jui.

Burne, 38 Fla. 367, 21 So.

290 (1896); State ex rel Grodin v. Barnes, 119 Fla. 405, 161 So. 568 (1935)•
. The title o£ Chapter 70-2.73 contains no indication.whatsoever.that
.

-

any portion of the act is intended to be retl'oac:tive or retrospective in
application.

As noted at 30 Fla. Jur. Statutes Sec:. 141:
"Where it is intended that a statute should have
retro&pective operation, the title must, in
accordance with the rule already discussed,
convey appropriate notice ol. this a.epect. " �

Thus, the Suprerne Court of Florida has spec:i!ically held that wher
the title of the Act was "not sufficient to give notice that it was meant to
operate retrospectively • • • ••, the act will not be given retrospective appli
cation. _fhiapetta v. Jordan, 16 So. Zd 641, 645 (Fla.

Sup. Ct. � �1944,

on reb. , further reh. den. )
lt is apparent then, that Section Two insofar as it declares that
management contracts entered into prior to the date of the act are valid, is
unconstitutional.
B.

THE ACT l.M.PROPERLY EW...BRACES TWO
COMPLETELY UNRELATED SUBJECTS.

Section Six, Article Three o! the Florida Constitution provides
that "evex-y law shall embrace but on e subject and matter properly connected
therewith ••••11
Chapter 70-273, as evidenced both from its title and from its
content, en.braces two completely distinct subjects.

Section One in the

pol'tion of the title related thereto, only serves to a.mend Section 711. 08 of
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·' ·

;,

the Condominium Act as it relates to the contents of a Declaration 0£ Condo
Jn fact, the amendment to Section 711. Oa is extremely restrictive

minium.

and relates only to the right to create a. condominium on a ninety•nine yea:,;
leasehold, aaa well �a on a £ee simple.

Section Two, on the othel." hand, ·

relates to Jna,intenance, ma.nagement and operation contracts which are in no
way mentioned in Che £0,:mer Section 711. 08 or- 711.08 as amended by this
Act.
Moreover, the only portions of the Condominium Act that in any
way relate .to �b� power of the Auoclations to enter into waiiagement contract
are Section:ill. 12 which embraces the powers of the Association, and
Section 711. 13 which plac�s responsibility for maintenance of the common
elements specifically on the Auocia.tion. Thus, two completely different
subjects are embraced by Chapter 70-Z.73, neither one being germane or
1"elated to the other except that they both relate to condominiums in general.
It has _been held that the test of duplicity o! subject o.f an enactment
_
ie whether the provisions
of Che Act a.re designed to accomplish separate and
.
.
.
disassociated objects of legislative_ effort.

State

lZO lila. 869, 163 So. 270. 163 So. 270, (1953).
I

two disa.sse>ciated objects of legislative e!.fo1·t.

ex rel :Landis v.

Thompson,

On it• face, the Act indicate
The content of the Act is

•imilar t'? the statute held unconstitutional by the Supreme Court of Florida
in�v; Lewin, 104 So. 2d 572 (Jna. 1958), which dealt with the subjects
o! plats and platting, as well as . the subject
of making, the validity, and the
,
.
/,
recording ...of conveyance of mortgages, leases, and other agreements.

-

The purpose of this constitutional Umita.t:ion of subjects is to
.

prevent precisely what may well have occurred in this c:aee: the bringing
together into one ·Bill diverse subjects so as to cotnbine in their favor the
advocates of each feature, and thus secure the passage of one or more
meaaurce that would otherwise fail.

See 30 Fla. Jur. Statutes § 46; and see
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A.

THE TlTLE FAILS TO GIVE NOTICE OF
THE ACT'S RETROACTIVE NATURE.

The provisions of the Florida Constitution that require the general
nature and sub1Jtance of the content of the body of a atatute to be apparent_ to
one who read• a title, ha.a been held to have beeu designed to pr event aurpris
or fraud on the Legislators and on the people tha.t might result-from provision
bidden in the body of a etat�te and not indicated by its title .
Statms § 46: State ex rel Atto:rner General v.

See 30 Fla. Jui.

Burns, 38 Ela. 367, 21 So.

290 (1896); State ex rel Grodin v. Barnea, 119 Fla. 405, 161 So. 568 (1935).
The title of Chapter 70-273 contains no indication w�atsoever that
any portion of the ac:t ls intended to be retroactive or retrospective in
application.

As noted at 30 Fla. Jur. Statutes Sec. 141:
"Where it is intended that a statute should have
l'etrospec:tive operation, the title must, in
accordance with the rule already discussed.
convey appropriate.notice 0£ this aspect. 11·�

Thus, the Supreme Court of Florida ha.a specifically held that wher
the title of the Act was "not aufficient to give notice that it was meant to
operate retrospectively • • • '', the act will not be given retrospective application. �iaP!;ttil:

V".

Jordan, 16 So. 2d 641, 645 (Fla.

Sup. Ct. � E.!.!1.S-1944,

on reh. , further reh. den.)
It is apparent then, that Section Two insofar as it declares that
management contracts entered into prior to the date of the act are valid, is
unconstitutional.
».

THE ACT IMPROPERLY EMBRACES TWO
COMPLETELY UNRELATED SUBJECTS.

Section S�, Article Three oI the i'lorida Constitution provides
that "every law shall embrace but one subject and matter properly connected
therewith • • • • "
I

•

Chapter 70-273, as evidenced both from its title and from its
content, embraces two completely dbtinct eubjects. Section One in the
portion of the title related thereto, only serves to amend Section 711. 08 of
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Riley v. Lawson, 106 Fla. 521, 143 So. 619 (193Z).

Parantbetically, In this

particular case, it ls equally likely that the "aecond subject*' simply elipped
through by ha.vin.1 been tacked on unnoticed to• less controvoreia.l measure.
POINT TWO
CHAPTER 70-273, LAWS OF FLORIDA IS UNCON
STITUTIONAL AS APPLIED TO THE FACTS OF
THJS CASE IN THAT IT CONSTITUTES A LEGIS..
LATlVE ATTEMPT TO INFLUENCE PENDING
LITIGATION AND TO DIRECT THE JUDICIARY
IN THE INTERPRETATION OF EXISTING
STATU'l'ES, THEREBY VIOLATING THE CONSTI
TUTIONAL PRINCIPLES OF SEPARATION OF
POWERS,
Chapter 70-273, a.a evidenced by ite content, lesislative history,
and highly questionable manner of enactment ie an obvious and poorly veiled
attempt to Influence this Honorable Court's decision in the case at bar.

As

auc::b, and i£ given any credence by this Honorable Cou.rt, it directly violates
the constitutional principles of separation of powers, which are ''• •• euen•
tial to the safekeeping of the Americ:an system of constitutional rule. "
Simmons v. � 160 Fla. 626, 36 So. 2d 207, 208 (Fla. Sup. Ct. 1
_

��

1948).
As early helcl by the Supreme Court of Florida.:
"• • • the legislature has no power under the
Constitution to regulate the Judicial discretion
that ls vested in the Courts." � v. Georii!!
S. &: F. RY. Co., 67 llla. 224, 64 So. 782, 785
(1914).

..

II

It has long been recognized in this nation that the legislature
• has no power to direct the judiciary in the interpretation of existing

statutes. 11 16 Am. Jur. 2d Constitutional Law § 239 at page 490.

Sec�v.

Schlenleor,_. 112. Iowa 64:Z, 84 N. W. 698� Boa1•d of County Commissioners _2!_
Wyandotte Co. v. General Security Corp., 157 l<ansas 64, 138 P. 2d 479;
State ex rel �v. Eaton, 114 Mont. 199, 133 P. 2d 588.
It has, however, been noted that:
"The legislature in eome jurisdictions also has
the power to declare by spbsequent statute the
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construction of previous• statutes, so as to bind
the Courts in reference to all transactions
occurring after the passage of the law, and
thereby enwclate the rule to govern tho Courts
in transactions that are pa st, provided no
constitutional rights of any parties are prejudiced. 11
16 Am. Jur. 2d Constitutional Law § 235; Koshkonong v.
Burton, 104 U. S. 668, 26 L. ed; Stockdale v, Atlantic
Insurance Co. 20 Wall (U. s.) 323, 22 L, ed 348. (emphasis
added).
Irrespective of whether Florida fits into such a category, however,
the legislative prerogative .in such Ju.risdiction is directly narrowed by the
.further principle that: .
11

This ie an invasion of the judicial power, however,
even ln such jurisdictions if it purports to effect
pending cases. 11 16 Am. Jur. 2d Constitutional
� § 235. See Board of County Commissioners v,
General Security Core., 157 Kansas 64, 138 P. 2d
479; Macartney v. Shepherd,, 60 Oregon 133, 117 P.
814; Titusville Iron Works v. I<eystone Oil Co,, 122
Pa. 627, 15A. 917.
i Finally, in other jurisdictions, which may or may not include
I

Florida, the rule le recognized that:
"• • • the legislature cannot pass any declaratory
act, or act declaratory of what the law was before
its passage, so as to give it any binding weight with
the courtB. 11 16 Am. Jur. 2d Constitutional Law §
235. See 170 So.Zd 846.
Pertinent also is the "fundamental rule" that:
"• • • • a state by the act of its legislature cannot
alter the nature and legal effect o! an existing
contract. to the prejudice of either party or give
to such contract a judicial construction binding
on the pa;,:ties or the cou1·ts ••••
"This rule is founded on two distinct principles
of constitutional law: (1) That prohibiting the
aseumption of judicial power by the legislative
department o! g overnment, and (2) that inhibiting
the impairment by a state of the obligation of
contracts, 11 16 Am. Jur. Constitutional Law

§ 444 (emphasis added).

Tb.us, if Section Two were to be given credence in any way by this
Honorable Court, its effect would be to allow the legislature to unconstitu
tionally usurp the purely Judicial £unctions of (1) interpreting statutes in
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existence at the time o! filing litigation. and (Z) detel'mining pending litigation
without legislative interference. Else. the Judiciary would aid the erosion
of its very existence and add a. note 0£ uncertainty to all litigation by lending
eanction to the practice of litigants seeldng a legislative determina_t!on 0£
pending lit�_ga.tion.
POINT THRE.lt

1

CHAF'Xi:R 70-273 DOES NOT ACCURATELY
REFLEC'l' THE INTENT OF THE LEGISLATORS
OT THE e::ATE OF FLORIDA IN GENERAL OR
WlTH m· · ·'ECT TO THE TYPE OF MANAGEMENT
AGREE.t-.1 ,·. NT AT POINT EAST A ND IS FURTHER
: ·lRRELEVANT AND ll\.lMATERIAL TO THE ISSUES
AT BAR,
• • ·,

Ae is apparent from the Exhibits to the Motion to Strike. there· is
no question but that Section Two of Chapter 70-273 d�e not truly reflect the
intent of the legislature of the State o! Florida. In Senate Bill 157 great
legislative effort after long and due deliberation was expended on alleviating
much 0£ the oppressive and harsh conditions of condominium owners. In
particular. relief to condominium owners with respect to management
agreements in general was a.fiorded by the provisions that as to all agree
menta entered into on a.11d after January 1, 1971. the Aseocia.tion was to have
an option of termination within a ehort period of time after assuming
representative control.
' :On the other hand• House Bill 4333 prior to its amendment, five
readings �ithout comm.ittee consideration, and passage. all on the last day
of the legislative session, was an innocuous bill which receiv'ed little attentio,
or concern from either its drafters and sponsors, It apparently remained
innocuous and unnoticed during its amendment and passage aa well. It is
/

not ourprising that the vast majority of the legislators in the busy last da.y of.
the eession !ailed to take cognizance 0£ ite radical amendment, when 'house
keeping" amendments to clea.n up bills are a common occurrence at such tim
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Nor is the shock and chagrin of the legislators who sponsored a.nd supported
tl1e original Bill--and Senate Bill 157--surprlsing in view of the amendment's
totally unrelated addition to the original Bill.

The purported effect of Cbapte

70-273 is to retroactively prevent relief from the identical conditiono .proapec
tively relieved by Senate Bill 157, a totally inconaistent and directly contra
dictory result.

The incongruous result would be to auiet one �roup of
.

.

condominium o wners a.nd deal a. cruohing blow to another group.

Surely the

leglela.tors would not kno wingly intend and produce euch unreasoned and
discriminatory conae<1uenceo.
Moreover, the Act itself is completely immaterial and irrelevant
to the case at Bar.

While it purports to establish a legislative intent to

retroactively allow management contracts. it ls at best merely consistent witl
this Court's finding that management contra.eta per� are not against public
policy .

The broad terms of Section Two itself which contain no li mitations or

guidance whatsoever as to the breadth, scope, or contents of such manage
ment agreements ha.\"e no bearing whatsoever on the terms and conditions of
tl11B contra.ct.
To ascribe to eucl1 a statute and to tho legislature the power to
either retroactively or prospectively validate management contra.eta without
regard to thei:r ccope or contents would additionaliy constitute a usurpation
of the Judicial function of interpretation, would deprive the Courts of any
judicial power to prevent enforcement of such agreements under any circum
stances, and would simply open the door to the absurd by eliminating, for
example, even the basic requirements of contract law £or a meeting of the
minds, consideration, and other elementary eaaontiala.
ln sum, Sec:tion Two of Chapter 70-273 is vague, conotitutiona.lly
ove:i:broad, absurd and meaningless, both on its face an<l as applied to the
instant case.
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CONCLUSION
Chapter 70-2.73. on ita !aco and a& dclemlants would a1l1Jly it.
1a clearly unconotltutional.

1n addition. it baa no bearint; on any of the

M&.nagemcnt Agroome1:1to involved a.t POINT EAST, and ta not indicative of
legislative intent a.o to Ma.rut.gomont Agrcemento in general.
WHERL:l ORE, for the foregoing rcaoon•• plaintiff& pray that the
f

Motion to Striko ho granted.

Altern.a.Uvely. plaintWs pray that thia

Honorable Court declare Chapter 70-273 ·unconstitutiona.l.
Reepect!ully oubmittcd,
FRATES FA 'i FLOYD & PEARSON
Attorney& for Plainti!!a
12th Ii1o01' Concord Building
.t,.-,lami, Flori�.l. ;33130
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Condominium Hearing
North Miami Beach, Florida
Members present:

October 16, 1970

Senator Barrow, Chairman, Senator Karl, Vice

Chairman, Senators Henderson, Poston, Weber and Weissenborn.
Meeting Place: City Council Chamber, North Miami Beach City Hall.
Senator William o.

,

Barrow, Chairman, Called to order the meeting

of the Commerce and Licensed Businesses Committee at 9:35 a.m.
on October 16, 1970, in the City Council Chamber of the City Hall
of North Miami Be�ch, announcing that the meeting was being held
pursuant to instructions of Senate President John E. Mathews to
hear testimony on the subject of condominiums.

Following introduc·

tions of the Senators present and recognition of House Members
Gerald Lewis (newly elected Senator), and George Baumgartner,
Cnairman Barrow called upon Senator Karl to outline the past acti
vities of the Select Committee on Consumer Protection dealing
with condominiums.
Senator Karl noted that some 9 hearings were held throughout the
state by the Select Committee after which a full report of the
findings was made to the Senate.

The report also was published.

Further activities of the Select Committee included assistance
with introduction of 25 to 30 legislative proposals dealing with
the general area of Condominiums and Cooperative Apartments.
The 1970 Session of the Legislature saw 5 of these bills passed
-�

into law.

Senator Weber made a detailed explanation of these bills
(SB 157 and 158) and explained that they would go into effect
January 1, 1971.
There followed a period of questions from the audience posed by:
Sal Jainjuilio of Crystal Court Manor Hotel, Sam Cohen of Majorca
Towers� Kenneth Cagan of Crestview Towers, William Schnitzer
of Jade Winds, George Sipkin of Point East Condominium, Paul Baron

---------., and Frank Gordon. of Palm Air in Pompano.

of

The following people addressed the committee during the hearing:
Jerry Richmond - Point East Condominium - appearing at the request
of Senator Weissenborn regarding House Bill 4333 and SB 157.
Mr. Richmond said the two bills are paradoxical expecially with
reference to the full disclosure and retroactive provisions.

He

said the developer still manages to retain control through the use
of 99-year leases and through management contracts.

Also, that

the ostensible power of the Association to control budget was not
a protection in that the manager has complete discretion to hire
and fire and Association must comply wi�h manager's request.

On

one occasion when the people of Point East asked for copies of the
accounting statement that justified the manager's request, the
manager turned off the air-conditioning in the recreation area,
thereby using coercion.
Mr. Richmond recommended that:

with reference to HB 4333, repeal

retroactive Section 2 re. validating pre-existing contracts, pointing
out that the hill is unconstitutional because it does not mention
"retroactivity in the title" and concerns two different subjects.
(Senator Karl pointed out that Florida Home Builders also feel

That Section 2 should be repealed as it has no part in this bill.)
Regarding SB 157, Mr. Richmond pointed out that there should be
provisions that require the builder to be tied down to the point
of his declaration and to stick to the specifications so that the
units are built according to representation and further that the
Act should specify when the declaration should be filed.
Also, Mr. Richmond suggested that there be a requirement that the
recreation area be fully described prior to closing and that the
developer be bound to stick with what his description is and that
he cannot materially change it without the consent of the owners.
He said, "I'm suggesting that the brochure alone is not enough.
It should be spelled out that that must appear in the declaration
itself - as a part of the declaration - that the developer should
be tied to comply with that declaration and that the act itself
should specify when the declaration is supposed to be filed.

That

the developer should not be free to go ahead and file the
deciaration at a later time had he made changes over what's in the
sales brochure."
***Senator Barrow requested Mr. Richmond to file recommendations
and remarks with the secretary•••none have been filed to date.
Joseph D'Apice , President of the Condominium Owners Association
(Materials filed�*)

Recommended:

1.

retainer fee of 10% of the

purchase price be withheld and this money placed in escrow to
protect the buY.ers from developers who fail to comply with their
commitments.

2.

protect buyers of condominiums from debts incurred

by the developer during the construction stage of the complex by
requiring that financial statement rendered reflect any outstanding
debts incurred by the developer during the construction stage of
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the condominium and during the transition period.

3.

prohibit

developers from renting and leasing condominiums.

4.

create a

Condominium Commission.

5.

repeal House Bill 4333 and House Bill 850.

Mrs. Edythe Eichler, Public Relations Chairman, Condominium Owners
Association,

(*�filed materials) (explained there were 3 condo

minium owners associations in the Miami area)

Regarding Palm

Springs Gardens Condominium Hialeah Gardens, complaint regarding.
sewerage problems, failure of builders to complete units as promised
thus forcing owners to have to live elsewhere at �eat expense while
waiting for their units; recreation area complaints, and changes

in Declaration after filing.
Mrs. Charlotte Fine (**filed materials) Discussed the resale or
renting of apartments by owners.

Objects to fee imposed for resale

or renting of apartments by owners (scale of fees ranging from
. $100 to $400) while builders and developers rent apartment� without
paying the fee. (She was advised to report fee-charging practices
to Florida Releastate Commission and also to consider possibility
of a "class suit" to test the proposition in court)
Cyril S. Kaplan, Plantation Royal Condominium in Broward County:
Recommendations:

1.

When developer turns over the condominium to

the owners he shall be required to escrow enough funds to satisfy
complaints about lack of performance in construction and services.
2.

When developer describes_his community through the advertising

media, whatever he states shall become a contractural obligation.
3.

Selection of the first Board of Directors shall not be solely

at discretion of builder as it means management and builder are one
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and the same.
4.

All management contracts shall be

subject to review and acceptance

by actual representatives of the condominium owners.

Further,

books shall be available for inspection at stated intervals.
5.

Require developer to maintain same qualifications and regulations

for all purchasers from first to last.
6.

Require the developer to include representatives of condominium

owners on all screening committees.
7.

Provide a legislative hearing officer to whom individual

complaints can be forwarded.
8.

Require that developer's estimate of cost bear some relationship

to the actual costs.
He pointed out that these things are necessary to prevent recurrence
of adverse comments such as appeared in the September 13th issue
of� York Times Magazine.
Samuel Cohen, Majorca Towers:

!
j

.1

Said that the declaration of condo-

minium is recorded on a date that is earlier than that of actual
occ�pancy yet the builder is charging back to owners maintenance
charges that do not rightfully belong to· the unit owners.

In the

case of Majorca Towers, the debt was some $40,000.00.
Bernard Dosick, Crestview Towers: Complained that an emergency
stand-by generator in case of power failure, promised by the builder
and necessary to many occupants, was never installed in the building.
Many owners with heart conditions were unable to climb stairs in
case of power failure.

In this case, Mr. Dosick was advised to seek

an attorney as legal recourse should be available to him.

./.

George Sipkin, Point East Condominium (one of the largest of the
con�ominium complexes and is only condominium that has ever won a
suit against the developers)

pointed out that SB. 157 Sec. 1

needs to be broadened to include other.contracts than management
contracts.

For instance, he said Point East developer had signed

contract for medical center at a cost of $100,000 per year, an
attorney contract for a salary of $10,000 per year for 25 years with
cost-of-living escalation every 5 years (escalation to go 1:£ only),
contracts for accounting services, air conditioning service con
tracts, lawn mowing services, washing machines, etc. at a cost of
$2,000 per month.

All these contracts were signed before the

transfer to unit owners but the unit owners are still bound by the
contracts.

He says expand Section 1 to include that every contract

drawn prior to the entrance of owners should also be subject to
the present provisions of Section 1 of SB 157.

He further recommen

ded that no more-than 15% of the operating budget be in lease-hold.
The Rule of Reason should be used so as not to make it too difficult
for builder but _that senior citizen owners should be protected from
being �wamped.
Saul Morgan, Chairman of Apartment Council of the Builders Association
OF South Florida :

Said in essence that the new law is sufficient

to cover most of the abuses described and is the best guideline to
builder and buyer alike.

He said the builders did not know the

provision to ratify all prior m�nagement contracts was in the bill.
He advised the Committee of their stand at time of consideration.
Said the right to build condominiums on leased lands should be left
as it is, since that was the intent of the Bill.
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Mr. Morgan pointed

out that fili�g declarations prior to selling is impossibile as
most financial institutions will not grant financing until a certain
amount of pre-sales have occurred.

If the building is condominiumized

initially they then no longer have any control over the destiny of
the building.

(This was questioned by committee members).

He

further said it was impossible to legally describe condominium units
prior to their construction.

(This was questioned by committee

members)
Mr. Morgan stated that he opposed withholding 10% and placing it
in escrow before taking title because buyers must be satisfied in
advance.
Also prior contracts signing will be taken care of in the mandatory
filing of budget prior to taking title.
In regard to fees on rent or resale by their association, he suggested
that the Association change it if it wants after they take possession.
As far as management contracts (service contracts) are concerned, he
pointed out that service contracts are necessary because some such
as washing machine venders will not put machines there unless he
knows he has a certain time of useage.
servicing.

Likewise, other types of

The:mare also certain contracts concerning management

which must be entered into on a long-term basis and should not
be severed unless for cause.
NOON

Afternoon Session:
Lewis Adams, Secretary Florida Cooperative owners Association: Said
he feels the new law will provide workable base for condominium
industry.
-6-

Stanley M. Robbins (representing industry) -Executive Vice-president·
of I.

z.

Mann, builder operating primarily on the West coast.

Mr. Robbins was asked to find out about financing after recording
declaraticu.

He said he would contact First Federal of St. Peters

burg on Monday, with whom his company deals, to find out why their
declaration is not recorded prior to financing.
Senator Karl asked what would be the objection to a law that would
prohibit the use of any deposit or any part thereof until the
declaration has been recorded.

Mr. Robbins promised to find out

this also and to let the Committee know.

(no information received

to date by Committee secretary.)
Myron J. Schon (Mickie), retired Westchester trial lawyer : Recommends
that disclosure specify the number of persons who will ultimately
use the recreation facilities of complexes as they are often
totally inadequate for the number of units that are finally built
in some condominium complexes.

He wants a Commission appointed

to hear testimony on condominiums with original jurisdiction to
look into the adequacy of recreation areas with appeal directly to
Supreme Court only.

He further recommended that anything in the

brochure about what builder is going to furnish shall be legally
admissible in evidence in a court of law for suit of damages even
though it is not in the contract.

Advertisements become legally

part of the contract.
***Was requested to file materials with Committee••• none to date.
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Samuel Cohen, Majorca Towers

complained there was no opportunity

to read declaration of condominium. (was advised this was cured in

the new law going into effect January 1, 1971)

He urged retro

active relief for those who had suffered before law goes into
effect.
Sam Stark, Attorney at Law and Second Vice-eresident of the Con

dominium owners Association, Inc.Recommended the adoption of "the
unconscionable contract clause",which is interpreted in Section
2.302

of the Uniform Commercial Code, to apply to condominiums.

He suggested that a statute patterned on this language be adopted:
'' If the Court as a matter of law finds the contract
{the declaration of condominium and all the appur
tenant papers attached thereto) or any clause of them
to have been unconscionable at the time it was made,

the Court may refuse to enforce the contract or it may
enforce the remainder of the contract without the un
conscionable clause or it may so limit the application
of any unconscionable clause as to avoid any
unconscionable result."

(**was asked to file materials)

Norman Goldstein - Attorney of North Miami Beach, appearing at the

request of the Florida Bar.

� I.'.,., . •·1o; l,"'-'.,w.... • '

Commented on two situations where

his opinion differs from members of the Committee:
1.

Screening fees in connection with resale. He said he

drafted first provision on behalf of owners assciation which wanted
to provide for screening fees paid to the association when an owner
wanted to sell.

He further said that reasonable fee for time involved
-8-

would not be a violation of the realestate law regarding brokers'
fees.
2.

Brochure representations are expressly waived by buyer

and he questions whether

a viable cause of action exists.

He further stated his opposition to the unconscionable clause idea; and
recommended that the viewpoint of savings and "roan companies regarding
condominium legislation be sought and considered.
Solomon Hattaway, East Point Condominium : Suggests that builder
require architect and/or civil engineer to be responsible for
substantial completion of condominium (Sec. 711.22 & 509.1) to
see that building code is complied with.
Cyril Kaplan, Plantation Royal: protested that often condominium
association, developer, and management are one and the same people
and the purchaser has no protection whatsoever in a case like this.
Frank Wilson

(filed materials) wanted to know if he should have

an abstract on his condominium in Palm Beach Coµnty •
William Schnitzer, Jade Winds :

Told about fire hazard at Jade

Winds in 10-story building where there is only one elevator.
He recommends a condominium commission.
Joseph Shapiro, Jade Winds in Dade county, complained of engineering,
drainage and building inequities. Wants condominium commission.
Sal Jainjuilio, Crystal Court Manor in Hollywood, made general
complaints regarding management contract.
- 9 -

Bernie Dosick, Crestview Towers:

Asks that the Legislature just

protect the buyers - let builders make as much money as they wish
but just protect the buyer with proper laws.
Ignatz Spitz, Buckley Towers, North Miami Beach. (a condominium
complex of 564 apartments) Mr. Spitz, an attorney for 48 years,
says they as condominium owners are merely renters due to lengthy
"ownership date" i.e. date on which complete possession of con
dominium is taken over by condominium owners association.
Regarding the Stone Bill he pointed out that in the 5th or 6th
line "at any time subsequent to the time any individual unit owners
assume control of their association " (Sec 711.13 (4)) was faulty
in allowing this prolonged control by builder.
Senator Karl said that the whole section was a result of a com
promise amendment on the floor of the Senate, and that probably
they inadvertantly. left out some protection against a prolonged
or deferred control date.

Said this is very likP.ly a loop-hole which

grew out of a hasty amendment process which should be corrected.
Mr. Spitz was asked for recommendation regarding at what point it
should be specified that the control passes. He recommended that
51% majority is reasonable after a lapse of 12 months provided the
building is 80% sold.
Samuel Left, attorney at law, North Miami Beach:

He made many

recommendations including 10% hold-back of purchase price.

Suggested

that builder must supply abstract or title commitment, state what
the interest rate actually is - not just say "prevailing rate",
must mention parking and in disclosure stata whether it is included
-10-

or not.

He further recommended a uniform condominium transaction

and standardization of declarations.

John Smith, Imperial Towers, Halandale.

He complained about inadequate

recreation space and parking space in his condominium.
The Meeting was adjourned at 5 p.m.

Betty Swindell, Secretary
Committee on Commerce and Licensed Businesses
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---

----

l
2
3

Senate Resolution Ho. ___

4

A resolution requesting the President

5

of the Senate to direct the committee

6

on-commerce and licensed businesses to

7

conduct an interim study into all aspects

8

of the sale and ownership of condominium

9

property and to report its findings to

10
11.

the senate prior to the 1971 regular
session of the Florida Legislature.

12

WHEREAS, in modern years the sale of con-

13

dominium property in this state has dramatically

15

owners of co_ndominium property has likewise drama

14

16
17
18
19
20
21
22

increased and concomitant thereto, the number of

tically increased, and
WHEREAS, the rate of the sale of condominium
property �s steadily increasing with the result that
more and more persons in this state are participating
in condominium apartment living, and
WHEREAS, because of the newness and uniqueness
of the condominium industry, a myriad of heretofore

23

unknown legal and other problems have arisen involv

24

ing the rights and liabilities of condominium

25

developers on the one hand and purchaser and owner

26

of condominium apartments on the other hand, and

27

WHEREAS� it is vital that a comprehensive

28

investigatory study be conducted into all aspects

29

of the sale and ownership of condominium property

30

31
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for the purpose
e of the '1971 session of the
the senate in advanc
law
Florida Legislat ure for improvement in the
and owne rship
beneficial to all involved in the sale
e, NOW, THEREFORE.,
of condomin ium property in this stat
State of
Be It Resolved by the Senate or the

6

Florida.:
The President of the Senate is hereby reque st ed

1
8

to direct the committee on commerce and licensed

9

businesses to conduct an interim study into all

LO

aspects of the sale and ownership of condominium

l.l
12

proP.erty a�d to report its findings to the senate
in advance of the 1971 regular session of the

14

Florida Legislature.
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26
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28
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1mPOR'l' RECOMMENDA'rIONS

CO NDOMI N TTTM�
1.

Amend Chapter 711, F.S.,
to provide for full disclosure of all costs and
details involved in the
purchase of a condominium.

LEGlSLA'l'ION IN'l'RODUCI.m
IKl:,L:,
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SB 157 - Senator Stone
1.

Has full disclosure provision.
Additional
a.

Time limitation on maintenance contracts.

b.

Limitation of use on advance deposits
on condominiums.

SB 158 - Senator Stone
(Same as SB 157 re: cooperative apartments.)

